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In the District Court of the United States in and

for the District of Arizona.

No. 887, Phoenix.

H. DOUGLASS, Trustee in Bankruptcy of the

Estate of Arizona Rock Products Company, a

corporation,

Plaintiff,

vs.

W. P. SIMS,
Defendant.

(At Law)

COMPLAINT FOR RECOVERY OF $5800.00

ALLEGED UNLAWFUL PREFERENCE
TO CREDITOR.

COMES NOW the plaintiff, H. Douglas, trustee

in bankruptcy of the estate of Arizona Rock Prod-

ucts Company, a corporation, bankrupt, by his at-

torneys, Thomas W. Nealon and Alice M. Birdsall,

and for cause of action against the defendant, W.
P. Sims, complains and alleges as follows:

I.

That the defendant is a resident of the County

of Maricoi^a, State and District of Arizona.

n.

That on, to-wit, the 29th day of June, 1931, the

Arizona Rock Products (/ompany, a corporation,

was, by the United States District Court in and for

the District of Arizona, duly adjudged a bankrupt

upon an involuntary petition filed against it on, to-
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wit: the 25th day of May, 1931, and that on, to-wit

the 24th day of July, 1931, the plaintiff, H. Doug-

lass, was duly appointed and elected trustee in bank-

ruptcy of the bankrupt estate of said Arizona Rock

Products Company, a corporation, and immediately

thereafter duly qualified as such trustee, and ever

since said date has been and now is the duly elected,

qualified and acting trustee of said bankrupt estate.

[4]

III.

That the assets of said estate are insufficient to

pay the creditors thereof in full and that after the

collection of the sums herein sued for in this action,

there will still be in said bankrui^t estate only a

sufficient amount to pay a comparatively small divi-

dent upon the unsecured claims which have already

been proved and allowed in said proceedings.

IV.

That long prior to the date of the filing of said

petition in bankruptcy as aforesaid and up to the

time that this complaint was filed, the said Arizona

Rock Products Company, a corporation, bankrupt,

was and it still is insolvent within the meaning and

intent of the Bankruptcy Act, and that such period

of time extended over and during a period much
greater than the four months immediately ])rior to

the filing of the petition in bankruptcy in the pro-

ceedings in which it was adjudicated a bankru])t.

That while so insolvent and within the four months

immediately preceding the filing of the involuntary
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petition in bankruptcy against bankrupt, the said

bankrupt, Arizona Rock Products Company did on,

to-wit, the 24th day of March, 1931, acquiesce in

and expressly agree to the transfer of Five Thou-

sand Eight Hundred Dollars ($5,800.00) of cash be-

longing to said bankrupt corporation to the defend-

ant, W. P. Sims, a creditor, with intent to prefer

such creditor over all its other creditors, and the

said bankrupt did on, to-wit, said 24th day of March,

1931, transfer to the said defendant, the aforesaid

sum of Five Thousand Eight Hundred Dollars ($5,-

800.00), with intent to prefer the said defendant

over all its other creditors.

Y.

That at the time of the said transfer as afore-

said and for a long time prior thereto, the said

bankrui)t was insolvent and knew it was insolvent,

and said transfer was made with the intent upon

the part of the bankrupt that said defendant would

secure a larger proportion of his claim than other

creditors of the same class. [5]

VI.

That at the time of receiving and accepting said

transfers as aforesaid, defendant had reasonable

cause to believe, and did believe, that at the time

said transfers wei-e made by said bankrupt that

it was insolvent and that said transfers would ef-

fect a preference in his favor within the meaning
of the Acts of Congress op the United States re-
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lating to bankruptcy in that it would enable de-

fendant to receive a greater proportion of his claim

than other creditors of the same class would re-

ceive, and by reason of said transfer defendant did

receive a greater part of his claim against said

bankrupt than other creditors of the same class did

and/or will receive.

VII.

That the effect of making said transfers to de-

fendant was to effect an unlawful preference in de-

fendant's favor as said term is contemplated and

understood in the Acts of Congress of the United

States relating to bankruptcy, in that if said trans-

fers are permitted to stand it will enable defend-

ant to receive a greater proportion of his claim

than other creditors of the same class, and the said

transfer did deplete the estate of said bankrupt to

the extent of Five Thousand Eight Hundred Dol-

lars ($5,800.00).

YIII.

That no consideration was paid to or received by

the bankrupt for said transfer at the time the said

transfer was made, and said payment was made on

account of an alleged antecedent debt due to de-

fendant by bankrupt.

IX.

That on, to-wit, the 4th day of March, 1932, the

plaintiff did demand of the defendant that he pay

back to him as trustee the aforesaid sum of Five
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Thousand Eight Hiindi-ed Dollars ($5,800.00), but

the defendant failed, neglected and refused to com-

ply with such demand. [6*]

WHEREFORE, plaintiff prays:

1. That he, as trustee in bankruptcy of the above

named bankrupt estate, do have and recover of

the defendant the sum of Five Thousand Eight

Hundred Dollars ($5,800.00), together with inter-

est thereon from the 4th day of March, 1932, and

for his costs herein incurred.

H. DOUGLASS,
Trustee in Bankruptcy of the Estate of Arizona

Rock Products Company, a corporation. Bank-

rupt.

THOMAS W. NEALON,
ALICE M. BIRDSALL,

Attorneys for said Trustee in Bankruptcy.

State of Arizona,

County of Maricopa—ss.

Personally appeared before me, the imdersigned

Notary Public, H. Douglass, personally known to

me, who on oath says that he is the plaintiff in the

above entitled cause and action; that he has read

the foregoing complaint and that the same is true

to the best of his knowledge and belief.

H. DOUGLASS.
Sworn to and subscribed to before me this 4th

day of Augiist, 1932.

[Seal] BESS M. WHITE,
Notary Public.

My Commission Expires June 18, 1935.
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Filed Aug. 4, 1932, J. LEE BAKER, Clerk

United States District Court for the District of

Arizona, by George A. Hillier, Deputy Clerk. [7]

[Title of Court and Cause.]

DEFENDANT'S DEMURRER TO
PLAINTIFF'S COMPLAINT.

Comes now W. P. Sims, defendant in the above

entitled cause, by F. H. Lyman, his attorney, and
for answer to plaintiff's complaint herein says:

I.

That he demurs to plaintiff's complaint upon the

ground that it does not state facts sufficient to con-

stitute a cause of action against this defendant.

WHEREFORE, plaintiff prays that said action

be dismissed and that he have judgment for his

costs herein incurred.

FRANK H. LYMAN,
Attorney for Defendant.

Received a copy of the within instrument this

8th day of September, 1932.

THOMAS W. NEALON,
Attorney for Plaintiff".

Filed Sep. 9, 1932, J. LEE BAKER, Clerk
United States District Court for the District of
Arizona, by George A. Hillier, Deputy Clerk. [8]
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No. L-887, Phoenix.

[Title of Court and Cause.]

MOTION TO MAKE MORE DEFINITE
AND CERTAIN.

(yomes now W. P. Sims, defendant in the above

entitled action, and moves the court for an order

requiring the plaintiff to make the complaint on

file more definite and certain as to the followin.g

portions of said complaint and in the foUowine:

particulars, to-wit:

I.

That Paragraph IV of said complaint should state

the ultimate facts concerning which it is alleged

that said Arizona Rock Products Company, while

insolvent and immediately preceding the filing of

the involuntary petition in bankruptcy, did ac-

quiesce in and expressly agree to the transfer of

Fifty-eight Hundred and 00/100 ($5800.00) Dollars

of cash belonging to said bankrupt corporation to

the defendant, Sims, with intent to i)refer such

creditor over its other creditors; that the ultimate

facts and circumstances of such alleged acquiescence

should be set forth showing by what means the al-

leged transfer was effected and in what the acqui-

escence consisted of, if any, and how the intent to

prefer said creditor was made manifest.

TT.

That Paragraph V of said complaint should

desig- [9] nate to what class the creditor, Sims,
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belongs and upon what account the alleged trans-

fer of funds was made and by what means.

III.

That Paragraph VI of said complaint should state

upon what ground the defendant had reasonable

cause to believe and did believe that the alleged

transfer would effect a preference and should also

state to w^hat class the alleged other creditors be-

long and to what class the class of creditors as

this defendant belong.

IV.

That ParagTaph VII of said complaint should

state the ultimate facts showing that the effect of

the alleged transfers to defendant did create an

unlawful preference so that this court may deter-

mine from the facts, and not merely from the con-

clusions and presumptions of the pleader, that such

a preference would result.

V.

That Paragraph VIII of said complaint should

state upon what consideration the alleged transfer

was made and by what means it was made.

This motion is based upon all files and records of

said cause.

Dated this 8th day of September, 1932.

FRANK H. LYMAN,
Attorney for Defendant.
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Received a copy of the within instrument this

8th day of September, 1932.

THOMAS W. NEALON,
Attorney for Plaintiff.

Filed Sep. 9, 1932, J. LEE BAKER, Clerk

United States District Court for the District of

Arizona, by George A. Hillier, Deputy Clerk. [10]

APRIL 1932 TERM AT PHOENIX
MINUTE ENTRY OF MONDAY,

SEPTEMBER 19, 1932.

HONORABLE F. C. JACOBS, UNITED STATES
DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

Defendant's Demurrer to plaintiff's Complaint;

and defendant's Motion to make plaintiff's Com-

plaint more Definite and Certain, come on regularly

for hearing this day.

Thomas W. Nealon, Esquire, and Alice M. Bird-

sail, Esquire, appear as counsel for plaintiff. No
appearance is made on behalf of the defendant.

Argmnent is now had by Thomas W. Nealon,

Esquire, and

IT IS ORDERED that defendant's DemuiTer to

plaintiff's Complaint, be, and the same is hereby

overruled, for want of presentation, and

IT IS FURTHER ORDERED that defendant's

Motion to make plaintiff's Complaint more Definite
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and Certain, be, and the same is hereby denied, and

that an exception be entered on behalf of the de-

fendant. [11]

[Title of Court and Cause.]

DEFENDANT'S ANSWER TO PLAINTIFF'S
COMPLAINT.

Comes now the defendant in the above entitled

action, W. P. SIMS, and for answer to plaintiff's

complaint herein, says:

I.

That he admits that he is a resident of the County

of Maricopa, State of Arizona;

II.

Admits that on or about the 29th day of June,

1931, the Arizona Rock Products Company was ad-

judged a bankrupt in the United States District

Court in and for the District of Arizona, upon an

involuntary petition in bankruptcy, and that there-

after, the plaintiff, H. Douglass, was appointed

trustee of the estate of said alleged bankrupt;

III.

That as to the assets of said estate and their

sufficiency to pay the creditors in full or othei-wise,

the defendant has no definite knowledge or infor-

mation and therefore asks that plaintiff be put to

strict proof of the allegations set forth in Para-

graph III of said complaint touching the assets
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of said estate and the sufficiency thereof to pay the

creditors; [12]

IV.

That as to whether or not the Arizona Rock

Products Company at the time of the filing of said

complaint was or still is insolvent, and if insolvent,

during what period the insolvency existed, defend-

ant has no definite information and therefore asks

that plaintiff be put to strict proof concerning

all said matters as set forth in the first portion of

Paragraph IV of said complaint;

Further answering Paragraph IV of said com-

plaint, defendant denies that said Arizona Rock

Products Company, while insolvent or at any other

time, or under any other conditions, did, on to-wit,

the 24th day of March, 1931, or at any other time,

acquiesce in or agree to the transfer of Five Thou-

sand Eight Hundred Dollars ($5800.00) of cash,

or any other amount, belonging to said bankrupt

corporation, to defendant Sims as a creditor, with

intent to prefer such creditor over its other ci^d-

itors or creditor; and denies that such bankrupt

did on to-wit, the 24th day of March, 1931, or at

any other time, transfer to the said defendant the

aforesaid sum of Five Thousand Eight Hundred
Dollars ($5800.00), or any other amoimt, with in-

tent to prefer the defendant over its other creditors

;

That further reference to the allegations made in

said Paragraph IV of said complaint is herein-

after set forth by full and definite statements as

to and concerning all transactions between said de-
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fendant and the Arizona Rock Products Company,

both before and after its bankruptcy, and touching

all transactions between the defendant herein and

said Arizona Rock Products Company; [13]

V.

That touching the allegations of the complaint

set forth in Paragraph V thereof, defendant has no

definite infoi-mation as to what the bankrupt knew

as to its insolvency or otherwise at any time what-

soever referred to in said paragraph; and denies

that any alleged transfer referred to in said para-

graph was made with the intent on the part of the

bankrui^t that said defendant would secure a larger

portion of his claim than other creditors of the

same class, and in that connection denies that there

was, as he is informed and believes, any other

creditor of the same class;

VI.

Defendant denies that it had reasonable cause to

believe, or did believe, or had any definite informa-

tion that at the time of the alleged transfers said

bankrupt was insolvent, and that said alleged trans-

fers would effect a preference in his favor within

the meaning of bankruptcy in that it would enable

the defendant to receive a greater proportion of

his claim than other creditors of the same class

would receive; and in that connection defendant

denies that there were at any time referred to in

said paragraph any other creditors of the same class

as defendant

;
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Defendant denies that by reason of said alleged

transfer as referred to in said paragraph defendant

received the greater part of his claim against said

bankrupt than other creditors of the same class

did or will receive, and in that connection defend-

ant alleges that there were at that time no other

creditors, as he is informed and believes, of the

same class as defendant;

And in further answer to said Paragraph VI and

the preceding Paragraph V, defendant specifically

refers to a full, complete statement regarding the

transaction between himself and said bankrupt

hereinafter set forth in full by way of positive alle-

gation; [14]

VII.

Defendant denies that the effect of making said

alleged transfers to defendant was to effect an un-

lawful, or any, preference in defendant's favor, as

said term is contemplated and understood in the

Acts of (yongress of the United States relating to

bankruptcy, in that if said transfers are permitted

to stand it will enable defendant to receive a greater

proportion of his claim than other creditors of the

same class will receive;

Denies that said transfer did deplete the estate

of said bankrupt to the extent of Five Thousand
Eight Hundred Dollars ($5800.00), or any other

amount whatsoever, and in that connection defend-

ant alleges that said item of Fifty-eight Hundred
Dollars ($5800.00) was not, at the time referred to,

any r>art of the bankrupt's estate, but had thereto-
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fore and long prior thereto been conveyed by chat-

tel mortgage duly acknowledged and recorded, and

that such interest, if any, as the bankrupt had in

said funds was that merely of trustee for the use

and benefit of said defendant to the extent of the

amount of defendant's claim under said chattel

mortgage; that the alleged transfer of said funds

and item of $5800.00 to the credit of said defendant

and in partial payment of said chattel mortgage did

not fully, nor nearly, pay the amount of the obli-

gation secured and due and unpaid upon said chat-

tel mortgage, and that said payment upon said

secured indebtedness and out of the funds afore-

said was made under and by virtue of the order and

judgment of the Superior Court of Arizona in and

for the County of Maricopa, wherein jurisdiction

of the action to foreclose said mortgage w^as then

and there pending

;

VIII.

Defendant denies that no consideration was paid

to or received by the bankrupt at the time the said

alleged transfer was made, and denies that said

payment was made on account of an [15] alleged

antecedent debt due to defendant by bankiiipt ex-

cept as hereinbefore stated and as pa>^nent to de-

fendant upon his secured indebtedness from funds

covered by said security and held by said bank-

rupt in trust for the use and benefit of defendant

for the payment of said chattel mortgage;
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IX.

That for a further defense to plaintiff's com-

plaint, defendant alleges that heretofore, to-wit, on

or about the 31st day of October, 1929, said alleged

bankrupt, Arizona Rock Products Company, a cor-

poration, in consideration of the payment to it by

said defendant Sims of the sum of Ten Thousand

Dollars ($10,000.00) did, upon said last mentioned

date make, execute, and deliver its promissory note

in the smn of Ten Thousand Dollars ($10,000.00)

to said defendant Sims, payable one year from said

date thereof, together with interest at the rate of

eight per cent per annum ; that coincident with the

execution and delivery of said promissory note and

for the purpose of further securing the payment

thereof and of the indebtedness, interest and other

sums provided for in said note, said Arizona Rock

Products Company made, executed, and delivered

its chattel mortgage to said defendant Sims wherein

and whereby, in consideration of the smn of Ten

Thousand Dollars ($10,000.00) to it in hand paid

by the said defendant Sims, said moi'tgagor granted,

sold, and conveyed to the said Sims certain chattel

interests in leases upon premises situated in said

comity, together with certain machineiy and chattel

structures located upon said premises; that said

chattel mortgage was duly acknowledged before a

Notary Public and said acknowledgment duly certi-

fied to and a certificate thereof attached to said

chattel mortgage; the said chattel mortgage also had
attached thereto an affidavit, which said affidavit

was subscribed and swotti to by the mortgagor and



H. Douglass 17

the mortgagee named therein, wherein and whereby

said mortgagor and mortgagee [16] did depose and

say that said chattel mortgage was bona fide and

made without any design to defraud or delay cred-

itors, and that said affida^dt was taken before a

Notary Public and said Notary Public's certificate

of such affidavit attached to said chattel mortgage,

and thereafter said chattel mortgage as so executed,

acknowledged, and verified, was, on the 31st day of

October, 1929, at the hour of 4:22 o'clock in the

afternoon of said day, filed in the office of the

County Recorder of said county as a chattel mort-

gage as required by the statutes of the State of

Arizona to be filed, and the minute of said instru-

ments w^ere duly entered in the book provided there-

for, to-wit, Book 47 of Chattel Mortgages at page

153 thereof. Records of Maricopa County, Arizona;

that said mortgage was also executed in form re-

quired for a real estate mortgage, and was there-

after, on the same date last mentioned filed for

record in the office of said County Recorder as a

i-eal estate mortgage and duly recorded as such

on said date in Book 236 of Real Estate Mortgages

at page 54 thereof;

X.

That thereafter, and after the execution of said

note and mortgage, in a suit of Southwest Sand and
Gravel Company, a corporation, in an action num-
bered 32,529 upon the docket of the Superior Court
of the State of Arizona in and for the County of

Maricopa, and wherein Arizona Rock Products
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Company, a corporation, J. A. Wellington, W. P.

Sims, Wheeler Enig^neerine: Corporation, J. D. Hal-

stead Lmnber Company, a corporation, John Doe,

Richard Roe, Herbert Poe, Black Corporation, White
Corporation, and Brown Corporation, were defend-

ants, one H. Douglass was appointed as Receiver

by said Superior Court of Maricopa County where-
in said action was pending, said Douglass being the

same individual named as tmstee in this suit, and
said receiver did, on or about [17] the 19th day of

July, 1930, duly qualify as such receiver, and in

furtherance of his duties did take possession of all

of the assets, as defendant is infoi-med and believes,

of the said Arizona Rock Products Company, in-

cluding all of the property and effects covered and
described by said defendant's said mortgage, under
the direction of said Superior Court, and that
thereupon said receiver did ])roceed to use the ma-
chinery and other chattel interests so taken pos-
session of by him and covered by said chattel mort-
gage, for the use and benefit of the plaintiff in the
suit wherein said receiver was appointed, and for
the use and benefit of various and sundry unsecured
creditors of said Arizona Rock Products Company,
whereby said chattels were being used u]), ex-
hausted, and their value depleted, to the injury and
damage and loss of security to this defendant under
his said mortgage;

XI.

That thereafter, on or about the 21st day of
Jamuxry, 1931, this defendant filed his verified
cross complamt in said Superior Court action
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wherein and whereby he set up said note and

mortgage and prayed that the same might be fore-

closed
;

XII.

That thereafter, on or about the 21st day of

February, 1931, said receiver did make his report

to said Superior Court wherein and Avhereby it

was stated that there remained in his hands from

earnings in the operation of said properties all

of which were included in said chattel mortgage,

the sum of $4121.61; that by the same report it

appeared that all of said earnings excepting only

the sum of $392,92 were being, or had been, ex-

pended for the payment, among other things, of

various unsecured claims and indebtedness against

said Arizona Rock Products Company;

That on or about the 10th day of Februarv, 1931,
•- •.7 7

said Arizona Rock Products Company filed its

answer to said cross complaint of defendant Sims,

wherein and whereby it was admitted that the prop-

[18] erty described in said chattel mortgage of

defendant Sims was the identical property being

used by the receiver, Douglass, and admitted the

execution and the delivery of said chattel mortgage

and the bona fides thereof;

That on or about the 9th day of February, 1931,

defendant Sims, by his petition filed in said Su-

perior Court action represented to said court that

the chattels included within said chattel mortgage

wei'e being used, exhausted, and their value de-

pleted by the use and operation thereof by the said
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receiver, and that the funds derived from such

use were being, or intended to be, diverted by said

receiver to the use and benefit of unsecured credi-

tors of said Arizona Rock Products Company,

whereby the rights of said chattel mortgagee to

his security were being impaired and his security

rendered less vaUiable, and if continued long, com-

pletely destroyed, showing that the security was

insufficient to pay the notes secvired thereby and

that the Arizona Rock Products Company was al-

leged to be, and for all that said petitioner might

know was, without any other assets and unable to

respond to any deficiency judgment which might

be recovered in said foreclosure action; and peti-

tioned the Court to immediately order the said

receiver to sell the said proix^rt}^ covered by said

mortgage before it should be further lost or de-

pleted by the operations of the i-eceiver then m
progress, and that said petition was ])resented to

said Superior Court on or about the lf)th day

of February, 1931 ; that said petition and the an-

swer thereto of said Arizona Rock Products Com-
pany was by the Court taken under consideration

without definite niling immediately made thereon;

that thereafter, a further report was made to said

vSujK'rior Court by said receiver and filed in said

court on March 19, 19:n, wherein and whereby it

appealed tliat there then remained to the credit of

the receiver a net balance of $7428.44;

That thereaft(>r, the trial of said cross complaint

of defendant Sims was set for March 21, WM ; [19]
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That thereafter, on the 23rd day of March, 1931,

said trial having been continued by the Court, and

further continuance having been asked for by the

plaintiff and the various defendants in said action,

the Court did by its order direct that the trial of

said cross complaint be continued to and until

April 2, 1931; and that, in the meantime, and

thereafter, and as a condition thereof, and in con-

sideration of the premises and the petition of de-

fendant Sims herein referred to, the Court did

order and direct the receiver to pay out of funds

in his hands the sum of Fifty-eight Hundred Dol-

lars ($5800.00) to apply in partial payment of

principal and interest due on the chattel mortgage

of said Sims; that said order was assented to by

the plaintiff in said action, Southwest Sand and

Gravel Company, Arizona Rock Products Company,

J. A. AVellington, Wheeler Engineering Company,

Allison Steel Manufacturing (\^mpany being vari-

ous parties to said suit;

That thereafter, on to-wit, the 2nd day of April,

1931, said Superior Court made and entered its

judgment in said suit numbered 32,529, wherein and

whereby it gave to defendant Sims judgment for

the amount of said note, interest and attorneys

fees, and the foreclosure of said chattel mortgage,

and among other things said decree did recite as

follows, to-wit

:

<;* * * that the property covered by said mort-

gage consisted solely of a leasehold interest in

certain lands together with a rock' crushing plant;
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that said plant was perishable in character and

deteriorating: by operation and constituted, with

all other property inchided in said mortgage, in-

sufficient security for said indebtedness, and rep-

resenting to the court that the proceeds from said

operations equitably belonged to said cross com-

plainant as security under his mortgage and asking

that said proi)erty be immediately sold by the re-

ceiver heretofore appointed and acting in said mat-

ter, and the court having continued consideration

of said a[)plication and finding the allegations

thereof as hereinbefore recited to be true, did, on

the 23rd day of March, 1931, make an order di-

recting said receiver to pay said cross complainant

out of the proceeds derived from the operations

of said phnit to apply upon the payment of said

mortgage indebtedness, the sum of $5800.00, said

payment being likewise supported by the stipulation

of the parties hereto." [20]

That said d(»ci*ee did further order and direct

that the receiver sell the mortgaged propei*ty for

the satisfaction of said mortgage and report his

action in that behalf to said court;

That thereafter said mortgaged property was

sold for the sum of $4000.00, said amount being

$1943.22 less than the amount of said judgment,

interest and costs/, that said sale was thereafter,

by order of said Superior Court, duly (confirmed,

and a deficiency .judgment in favor of defendant

Sims entered ui)()n the docket of said Court in the

sum of $1943.22;
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XIII.

That said item of $5800.00 referred to in plain-

tiff's complaint is the same amount ordered by

said Superior Court to be paid in partial liquida-

tion of said mortgage, out of funds derived from

the security covered by said mortgage; that said

defendant Sims did not receive from said Arizona

Rock Products Comx3any or from the receiver of

that company out of any of the assets of said

alleged bankrupt, any such item as $5800.00, or

any other like amount, or any other amount what-

soever; and defendant believes and assumes that

said item of $5800.00 set forth in plaintiff's com-

plaint herein refers to the amount so received by

the defendant Sims by the order and judgment

of said Superior Court upon and in adjudication

of the foreclosure of defendant's chattel mortgage,

and in no other way whatsoever.

WHEREFORE, defendant prays that said action

be dismissed, and that he have judgment foi- his

costs herein incurred.

F. H. LYMAN,
Attorney for Defendant,

residing at Phoenix, Arizona.

[21]

STATE OF ARIZONA
COUNTY OF MARICOPA.—ss.

F. H. LYMAN, being first duly sworn, deposes

and says:
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That he is the attorney for W. P. SIMS, de-

fendant in the above entitled cause, and that he

makes this affidavit for and on behalf of fsaid

defendant because as to most matters alleged, ad-

mitted, and denied in said answer he is better in-

formed than said defendant personally, and for

the fui'ther reason that said defendant is now not

within the state of Arizona, and is not available

for the verification of this answer;

Affiant further says that he has read the fore-

going answer and knows the contents thereof, and

that all matters therein denied are to his best in-

formation and belief untrue, and that all matters

therein alleged are to his best information and

belief true; and that as to matters therein alleged

upon information and belief he believes the same

to be true.

F. H. LYMAN.

Subscribed and sworn to before me this 27th

day of September, 1932.

(SEAL) THERESE G. HOUGHTON,
Notary Public.

My commission expires Dec. 3, 1932.

Service of within by copy admitted this 28th

day of September, 1932.

ALICE M. BIRDSALL,
Attorneys for I^Iaintiff.

Filed Sep. 28, 1932, J. LEE BAKER, Clerk

United States District Court for the District of

Arizona, by George A. Hilliei-, Deputy Cleik. [22]
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OCTOBER 1932 TERM. AT PHOENIX.
MINUTE ENTRY OF THURSDAY,

JANUARY 5, 1933.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

This being the time heretofore fixed for trial

setting, or other disposition, this case is now regu-

larly called pursuant to notice to counsel. T. W.
Nealon, Esquire, appears as counsel for plaintiff.

P. H. Lyman, Esquire, appears as counsel for the

defendant, and

IT IS ORDERED that this case be, and the

same is hereby set for trial, February 17, 1933, at

the hour of ten o'clock, A. M.

[23]

OCTOBER 1932 TERM. AT PHOENIX.
MINUTE ENTRY OF FRIDAY,

FEBRUARY 17, 1933.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

This case comes on regularly for trial this day.

The parties herein are present with their counsel.

Thomas W. Nealon, Esquire, and Alice M. Birdsall,

Esquire, appear as counsel for the Plaintiff. F.

H. Lyman, Esquire, appears as counsel on behalf

of the Defendant.
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Both sides announce ready for trial.

Upon motion of F. H. Lyman, Esquire,

IT IS ORDERED that Henderson Stockton,

Esquire, be entered as associate counsel for the

defendant.

L. O. Tucker is now sworn to report the evi-

dence in this case.

Whereupon, Thomas W. Nealon, Esquire, of

counsel for plaintiff, and F. H. Lyman, Esquire,

of counsel for the defendant, orally stipulate to

waive trial by Jury, and

IT IS ORDERED that all Jurors now in atten-

dance upon this Court be excused until Thui'sday,

March 2, 1933, at the hour of ten o'clock, A. M.

PLAINTIFF'S CASE:

The following- plaintiff's Exhibits are now ad-

mitted in evidence: [24]

1. Creditors' Petition in Involuntary Bank-

ruptcy in the Matter of The Arizona Rock Prod-

ucts Company, a corporation, and H. Douglass, as

Receiver of The Arizona Rock Products Company.

2. Adjudication and Reference in the Matter of

The Arizona Rock Products Compan}^

R. W. Smith is now sworn and examined on be-

half of the plaintiff.

Plaintiff's Exhibit Number 3, Proof of Unse-

cured Debt, is now admitted in evidence.

H. Douglass is now sworn and examined on be-

half of the plaintiff.
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Plaintiff's Exhibit Number 4, Check dated

March 25, 1931, Number 130, in the sum of $5800.00,

payable to the Order of W. P. Sims, and signed,

H. Douglass, Receiver, is now admitted in evidence.

And thereupon, at the hour of 12:15 o'clock,

P. M., IT IS ORDERED that the further trial

of this case be continued to the hour of 2:10

o'clock, P. M., this date, to which time the parties

and counsel are excused.

Subsequently, at the hour of 2:10 o'clock, P. M.,

the parties and their respective counsel being pres-

ent pursuant to recess, further proceedings of trial

are had as follows:

PLAINTIFF'S CASE CONTINUED:
H. Douglass, heretofore sworn, is now recalled

and further examined on behalf of the plaintiff.

The following Plaintiff's Exhibits are now ad-

mitted in evidence:

5. Notice of Cancellation of Lease.

6. Minutes of Meeting. [25]

7. Confirmation of oral agreement.

8. Lease.

Walter S. Wilson is now sworn and examined

on behalf of plaintiff.

The following plaintiff's Exhibits are now ad-

mitted in evidence, and upon stipulation of re-

spective counsel,

IT IS ORDERED that said Exhibits be with-

drawn for the purpose of certification.
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9. Answer and Cross-Complaint of W. P. Sims.

10. Petition of W. P. Sims.

11. Second Amended Answer of Arizona Rock

Products Company.

12. Stipulation.

13. Objections of O'Malley Lumber Company to

Confirmation of Sale.

14. Objections to payment of secured creditor.

And thereupon, at the hour of 3:15 o'clock, P.

M., IT IS ORDERED that the further trial of

this case be continued to the hour of 3:30 o'clock,

P. M., this date, to which time the parties and

counsel are excused.

Subsequently, at the hour of 3:30 o'clock, P. M.,

the parties and their respective counsel being pres-

ent pursuant to recess, fui'ther proceedings of trial

are had as follows:

PLAINTIFF'S CASE CONTINUED:

Walter S. Wilson, heretofore sworn, is now re-

called and further examined on behalf of plaintiff.

Plaintiff's Exhibit Number 15, Reply and An-

swer of Defendant, Arizona Rock Products Com-

pany, is now admitted in evidence, and ui)on stipu-

lation of respective counsel,

IT IS ORDERED that said Exhibit be with-

drawn for the purpose of certification. [26]
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The following plaintiff's witnesses are now sworn

and examined:

M. L. Ollerton,

Frank J. Duffy.

And thereupon, at the hour of 4:25 o'clock,

P. M., IT IS ORDERED that the trial of this

case be, and the same is hereby continued to be

set for further hearing. [27]

OCTOBER 1933 TERM AT PHOENIX
MINUTE ENTRY OF SATURDAY,

DECEMBER 23, 1933.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

This being the time heretofore fixed for trial

setting, or other disposition, this case is now regu-

larly called pursuant to notice to counsel. Alice M.

Birdsall, Esquire, appears as counsel for plaintiff.

Henderson Stockton, Esquire, appears as counsel

for defendant.

Upon motion of said counsel for plaintiff,

IT IS ORDERED that this case be, and the

same is hereby set for trial Tuesday, February 6,

1934, at the hour of ten o'clock A. M. [28]
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OCTOBER 1933 TERM AT PHOENIX

MINUTE ENTRY OF TUESDAY,
FEBRUARY 6, 1934.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

This case comes on regularly for further trial

this day before the court sitting without a jury.

Thomas W. Nealon, Esquire, and Alice M. Birdsall,

Esquire, appear as counsel for the plaintiff. F. H.

Lyman, Esquire, and Henderson Stockton, Esquire,

appear as counsel on behalf of the defendant.

F. H. Lyman, Esquire, moves for a continuance

because of the absence of a material witness, and

informs the court of the nature of the proof to be

adduced by said witness.

Whereupon, respective counsel stipulate to take

the testimony of IjCo N. Roach, and that thereafter

the further tT'ial of this case be continued to Tues-

day, February 27, 1934, at the hour of ten o'clock

A.M.

PLAINTIFF'S CASE CONTINUED.

Leo N. Roach is now duly sworn and examined,

and at the conclusion thereof,

IT IS ORDERED that further proceedings of

trial be continued to Tuesday, February 27, 1934, at

the hour of ten o'clock A. 5\L, to which time the

parties and counsel are excused. [29]
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OCTOBER 1933 TERM AT PHOENIX

MINUTE ENTRY OF MONDAY,
FEBRUARY 26, 1934.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

Upon motion of Henderson Stockton, Esquire, of

counsel for defendant, and upon the consent of

Thomas W. Nealon, Esquire, of counsel for plaintiff,

IT IS ORDERED that the order heretofore en-

tered setting this case for trial Tuesday, February

27, 1934, be vacated, and that this case be continued

and reset for trial Wednesday, April 18, 1934, at the

hour of ten o'clock A. M. [30]

APRIL 1934 TERM AT PHOENIX
MINUTE ENTRY OF WEDNESDAY,

APRIL 18, 1934.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

Thomas W. Nealon, Esquire, and Alice M.

Birdsall, Esquire, appear as counsel for plaintiff.

Frank H. Lyman, Esquire, and Henderson Stock-

ton, Esquire, ai^pear as counsel for defendant.

Further proceedings of trial, continued to this

date, are now had:

Both sides announce ready for trial.
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PLAINTIFF'S CASE CONTINUED.

Thomas W. Nealon, Esquire, now reads from

Plaintiff's Exhibit No. 23, Journal of Arizona Rock

Products Company, heretofore marked for identi-

fication, only.

H. Douglass, heretofore sworn, is now recalled

and further examined on behalf of the plaintiff.

Frank J. Duffy, heretofore sworn, is now recalled

and further examined on behalf of plaintiff.

H. Douglass, heretofore sworn, is now recalled

and further examined.

The following defendants 's exhibits are now ad-

mitted in evidence: [31]

''C" Receiver's First Report, dated January 21,

1931, })roceeding in Superior Court, Maricopa

County, between South West Sand and Gravel Com-

pany, plaintiff, and Arizona Rock Products Com-

pany, defendant.

*'D" Receiver's Amended First Report dated

February 19, 1931, proceedings in Superior Court,

Maricopa County, betw(^en South West Sand and

Gravel Company, plaintiff, and Arizona Rock Prod-

ucts Company, defendant.

^'E" Receiver's Supplemental Account dated

March 19, 1931, proceedings in Superior Court,

Maricopa (bounty, between South West Sand and
Gravel Company, plaintiff, and Arizona Rock
Products Company, defendant.

Thereupon, plaintiff rests.
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Henderson Stockton, Esquire, now moves for

judgment, and said motion is passed.

DEFENDANT'S CASE.

Defendant's Exhibit ''F", Record in cause No.

32,529, in Superior Court, Maricopa County, be-

tween South West Sand and Gravel Company,

plaintiff and Arizona Rock Products Company, de-

fendant, is now admitted in evidence.

And thereupon, at the hour of 11:45 o'clock

A. M., IT IS ORDERED that the further trial of

this case be continued to the hour of 2:10 o'clock

P. M., this date, to which time the parties and coun-

sel are excused.

Subsequently, at the hour of 2:10 o'clock P. M.,

the parties and their respective counsel being pres-

ent pursuant to recess, further proceedings of trial

are had as follows: [32]

DEFENDANT'S CASE CONTINUED.

Walter S. Wilson, heretofore sworn, is now re-

called and further examined on behalf of defendant.

H. Douglass, heretofore sworn, is now called and

cross-examined under the statute.

And the defendant rests.

Both sides rest.

Whereupon, IT IS ORDERED that this cause be

submitted and by the Court taken under advise-

ment: that plaintiff be allowed twenty (20) days

from and after this date within which to file open-

ing brief; that the defendant have twenty (20)
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days theveafter within which to file answering brief

;

and that the plaintiff have ten (10) days there-

after within which to file reply brief. [33]

APRIL 1934 TERM AT PHOENIX
MINUTE ENTRY OF MONDAY,

MAY 7, 1934.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

IT IS ORDERED that plaintiff's time be ex-

tended to and including May 25, 1934, within which

to file raeniorandiun of j)oirits and authorities in ac-

cordance with the stipulation of the parties on file

herein. [34]

APRIL 1934 TERM AT PHOENIX
MINUTE ENTRY OF MONDAY,

JULY 2, 1934.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

This cause having heretofore been tried before

the court, without a jury, submitted, and by the

court taken under advisement, and the court having

duly considered the same, and being fully advised

in the premises,
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IT IS ORDERED that judgment be entered for

plaintiff herein in the sum of five thousand eight

hundred dollars ($5,800.00), as prayed for in the

complaint. [35]

APRIL 1934 TERM AT PHOENIX
MINUTE ENTRY OP MONDAY,

JULY 2, 1934.

HONORABLE P. C. JACOBS, UNITED
STATES DISTRICT JUDOE, PRESIDING.

L-887

H. DOUGLASS, Trustee in Bankruptcy of the

Estate of Arizona Rock Products Company,

a corporation.

Plaintiff,

vs.

W. P. SIMS,

Defendant.

JUDGMENT.
THIS CAUSE came on regularly for trial on the

17th day of February, 1933, before the Honorable
P. C. Jacobs, Judge of the District Court of the

United States, for the District of Arizona, pur-

suant to a stipulation of the parties made in open
court waiving a jury. Evidence having been intro-

duced, the cause was regularly continued for fur-

ther hearing and the introduction of further evi-

dence, to the 6th day of February, 1934, at which
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time hearing was had and evidence introduced, and

a further continuance taken until the 18th day of

April, 1934; that at said last mentioned date, the

evidence was concluded and the cause submitted

to the court for its consideration and decision, by

counsel for the respective parties

;

Now, upon due consideration thereof,

IT IS ORDERED, ADJUDGED AND DE-

('REED that the plaintiff, H. Douglass, as trustee

in bankruptcy of the estate of Arizona Rock Prod-

ucts Company, a corporation, bankrupt, do have

and recover of the defendant, W. P. Sims, the sum

of five thousand eight hundred ($5,800.00) dollars,

together with interest thereon from the 4th day of

March, 1932, at the rate of isix (6) per cent per

annum, and his costs herein incurred, in the sum

of $83.15.

Received copy of the within judgment this 6th

day of July, 1934.

HENDERSON STOCKTON,
E. H. LYMAN,

Attorneys for Defendant. [36]

[Title of (yourt and Cause.]

DEPENDANT'S MOTION POR NEW TRIAL.

Comes now the defendant herein, W. B. Sims, by

his counsel, Prank H. Lyman and Henderson Stock-

ton, and moves the court for an order granting the

defendant a new trial, vacating and setting aside
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the judgment herein given, made and rendered on

the 9th day of July, 1934, upon the ground and for

the reason that:

1. The court erred in failing to enter judgment

in favor of the defendant and against the plaintiff,

for the reason that the final judgment in the Supe-

rior Court of Maricopa County, State of Arizona,

in the case of Southwest Sand & Gravel Company, a

corporation, v. Arizona Rock Products Company, a

corporation, this defendant, W. P. Sims, and others,

is conclusive and binding upon this court, and that

the payment in said case pursuant to the final judg-

ment of the said court therein of five thousand eight

himdred ($5800.00) dollars to the defendant, W.
P. Sims, did not constitute any preference voidable

under the bankruptcy law.

2. The court erred in giving and rendering judg-

ment in favor of plaintiff and against the defendant

in the sum of five thousand eight hundred

($5800.00), together with interest [37] thereon from

the 4th day of March, 1932, at the rate of six per

cent per anniun, and for plaintiff's cost of suit, for

the reason that the payment of five thousand eight

hundred ($5800.00) dollars to the defendant w^as

made under and pursuant to a final judgment of

the Superior Court of Maricopa County, State of

Arizona, in an action therein pending, wherein

Southwest Sand & Gravel Company, a corporation,

was plaintiff, and Arizona Rock Products Company,

a corporation, this defendant, W. P. Sims, and

others, were defendants, and in which said action
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more tliaii i'uur months prior to the commencement

of the bankruptcy proceedings in this court, a re-

ceiver had been appointed, and since the appoint-

ment of said receiver at all times all of the property

of the Arizona Rock Products Company, a corpora-

tion, through said receiver was in the custody of

said Superior Court, and the said final judgment

in said action in said Superior Court of Maricopa

County, State of Arizona, is conclusive and binding

upon this court, and the payment of five thousand

eight hundred ($5800.00) dollars made to defendant

thereunder is not preferential and cannot be voided

under the bankruptcy law as preferential.

FRANK H. LYMAN,
HENDERSON STOCKTON,

Attorneys for Defendant.

Received service of the above and foregoing

memorandmn of points and authorities in support

of motion for new trial.

Attorneys for Plaintiff. [38]

Filed Jul. 23, 1934. J. Lee Baker, Clerk, United

States District Court for the District of Arizona.

By George A. Hillier, Deputy Clerk. [39]
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[Title of Court and Cause.]

PLAINTIFF'S MOTION TO STRIKE DE-
FENDANT'S MOTION FOR NEW TRIAL.

COMES NOW the plaintiff in the above entitled

action, by his undersigned attorneys, and moves the

court that the motion for new trial filed herein by

the defendant, be stricken, for the reason that the

same was not filed within the time required by

Rule 37 of this court, nor was any application made

for any extension of time within fifteen days after

the entry of the judgment and decree on the 2nd

day of July, 1934, and for this reason the court has

lost jurisdiction to entertain the motion for new^

trial.

This motion is based on the records in this cause

and on Rule 37 of this court.

THOMAS W. NEALON,
ALICE M. BIRDSALL,
Attorneys for Plaintiff. [40]

POINTS AND AUTHORITIES.

IT BECOMES necessary to file a motion to strike

herein as the mere denial of the motion for new

trial would cause unreasonable delay in these pro-

ceedings.

The defendant herein is guilty of laches in this

matter and his motion for new trial should not be

entertained; that comisel for the defendant herein

was notified by the clerk of this court on the 2nd

day of July, 1934, of the entry of the judgment, and

that under the rules of this court defendant's time
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expired upon the 17th day of July, 1934, while the

motion for new trial was not filed until July 23,

1934; that said motion for new trial was not made

in good faith, but for the sole purpose of effecting

delay in this cause, to the injury of the plaintiff

herein.

Rules of Practice of the United States Dis-

trict Court.

Respectfully,

THOMAS W. NEALON,
ALICE M. BIRDSALL,

Attorneys for Plaintiff.

Received copy of the within motion to strike

motion for new trial this 24th day of July, 1934.

FRANK H. LYMAN,
HENDERSON STOCKTON,

Attorneys for Defendant.

Filed Jul. 24, 1934. J. Lee Baker, Clerk, United

States District Court for the District of Arizona.

By Greorge A. Hillier, Deputy Clerk. [41]

MARCH 1934 TERM AT PRESCOTT

MINUTE ENTRY
OF MONDAY, JULY 30, 1934

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

IT IS ORDERED that defendant's motion for

new trial be set for hearing at Prescott, Arizona,
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Monday, August 13, 1934, at the hour of ten o'clock,

A. M. [42]

AIARCH 1934 TERM AT PRESCOTT

MINUTE ENTRY
OF MONDAY, AUGUST 6, 1934.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

IT IS ORDERED that plaintiff's motion to

strike defendant's motion for new trial, be set for

hearing Monday, August 13, 1934, at the hour of

ten o'clock, A. M., at Prescott, Arizona. [43]

Mx\RCH 1934 TERM AT PRESCOTT

MINUTE ENTRY
OF MONDAY, AUGUST 13, 1934.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

Defendant's motion for new trial, and plaintiff's

motion to strike defendant's motion for new trial,

come on regularly for hearing this day.

Thomas W. Nealon, Esquire, appears as counsel

for plaintiff. Henderson Stockton, Esquire, and F.

H. Lyman, Esquire, appear as counsel for defend-

ant.
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Thereupon, IT IS ORDERED that plaintife's

motion to stinke defendant's motion for new trial

be denied, and that an exception be entered on behalf

of plaintiff.

Defendant's motion for new trial is now argued

by respective counsel.

And thereupon, at the hour of 12 :00 o'clock, noon,

IT IS ORDERED that further proceedings herein

be continued to the hour of 2:00 o'clock, P. M., this

date, to which time the parties and counsel are

excused.

Subsequently, at the hour of 2:00 o'clock, P. M.,

the parties and their respective counsel being pres-

ent pursuant to rec(;ss, further proceedings are had

as follows:

Defendant's motion for new trial is further

argued by res])ective counsel, and [44]

IT IS ORDERED that said motion be submitted,

and by the court taken under advisement. [45]

MARCH 1934 TERM AT PRESCOTT

MINUTE ENTRY
OF MONDAY, AUGUST 20, 1934.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of CouT't and Cause.]

IT IS ORDERED that plaintiff be allowed thirty

(30) days from and after this date within which
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to file brief in opposition to defendant's motion for

new trial, heretofore submitted and by the court

taken under advisement.

IT IS FURTHER ORDERED that defendant's

time within which to prepare and file bill of excep-

tions herein, be extended for a period of sixty (60)

days from and after this date. [46]

MARCH 1984 TERM AT PRESCOTT

MINUTE ENTRY
OF THURSDAY, SEPTEMBER 13, 1934.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

Upon motion of Henderson Stockton, Esquire,

IT IS ORDERED that defendant be allowed to

and including Wednesday, September 19, 1934,

within which to file reply brief to plaintiff's brief

on motion for new trial. [47]
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OCrrOBER 1934 TERM AT PHOENIX
MINUTE ENTRY

OF MONDAY, OCTOBER 1, 1934.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

No aj)pearance is made on behalf of plaintiff.

Henderson Stockton, Esquire, appears as counsel

for defendant.

Defendant's motion for new trial, having been

heretofore argued, submitted and by the court taken

under advisement, and the court having duly con-

sidered the same, and being fully advised in the

premises,

IT IS ORDERED that said motion be overruled,

and that an exception be entered on behalf of the

defendant.

Upon motion of said counsel for defendant,

IT IS ORDERED that the time for filing bill of

exceptions herein be extended for a period of sixty

(60) days from and after this date. [48]
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APRIL 1934 TERM AT PHOENIX

MINUTE ENTRY
OF SATURDAY, SEPTEMBER 29, 1934.

HONORABLE F. C. JACOBS, UNITED
STATES JDISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

Upon motion of Henderson Stockton, Esquire, of

counsel for defendant,

IT IS ORDERED that all matters and things

pending herein, be continued to the October 1934

term of this court. [49]

APRIL 1934 TERM AT PHOENIX
MINUTE ENTRY

OF SATURDAY, JULY 21, 1934.

HONORAin.E F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court nil. 1 Cause.]

U]Km motion of Henderson Stockton, Esquire, of

counsel for defendant, and upon his representation

that time for filiin;- bill of exceptions has not expired,

IT IS ORDERED that time for preparing and

filing bill of exceptions be extended thirty (30)

da3'^s from and after this date. [50]
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[Title of Court and Cause.]

ORDER EXTENDING APRIL, 1934, TERM OF
FEDERAL COURT.

IT IS HEREBY ORDERED: That the April,

1934, term of the United States District Court, for

the District of Arizona, be and the same is hereby

extended to and including the first day of December,

1934, for the purpose of preparing and filing settle-

ment, allowance or approval of bill of exceptions and

foi' the purpose of making any and all motions and

of taking any action which must be made or taken

within the April, 1934, term of the court at which

judgment in the above entitled action was entered.

Done in open court this first day of October, 1934.

F. C. JACOBS,
United States District Judge.

Filed Oct. 1, 1934. J. Lee Baker, Clerk, United

States District Court for the District of Arizona.

By George A. Hillier, Deputy Clerk. [51]

[Title of Court and Cause.]

ORDER EXTENDING APRIL 1934

TERM OF FEDERAL COURT.

IT IS HEREBY ORDERED, That the April

1934 term of the United States District Court, for

the District of Arizona, be and the same is hereby

extended to and including the tenth day of Jan-

uary, 1935, for the purpose of preparing and filing

settlement, allowance or approval of bill of excep-
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tions and for the purpose of making any and all

motions and of taking any action which must be

made or taken within the April, 1934, term of the

Court at which judgment in the above entitled

action was entered.

Done in open court this 26th day of November,

1934.

F. C. JACOBS,
United States District Judge.

Filed Nov. 26, 1934, J. LEE BAKER, Clerk

United States District Couii: for the District of

Arizona, by Fred L. Mussey, Deputy Clerk. [52]

OCTOBER 1934 TERM. AT PHOENIX.

MINUTE ENTRY OF MONDAY,
NOVEMBER 26, 1934.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

Upon motion of Henderson Stockton, Esquire,

IT IS ORDERED that Defendant's time within

which to prepare, serve and file Bill of Exceptions,

be extended to and including January 10, 1935. [53]
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[Title of Court and Cause.]

ORDER P]XTEN1)1NU APRIL 1934

TERM OF FEDERAL COURT.

IT IS LIEREBY ORDERED rliat the April

1934 term of the United States District Court, for

the District of Arizona, be and the same is hereby

extended to and including the sixth day of March,

1935, for the purpose of preparing- and filing set-

tlement, allowance or approval of bill of exceptions

and for the purpose of making any and all motions

and of taking any action which must be made or

taken within the April, 1934, teruj of the Court

at which judgment in the abovt^ entitled action

was entered.

J)()ne in open court this 3rd day of January,

1935.

F. C. JACOBS,
United States District Judge.

Filed Jan. ;>>, 1935, J. LEE BAKER, Clerk

United States District Court for the District of

Arizona, by Fied L. Mussey, DefMity Clerk. [54]

[Title of Court and Cause.]

ORDER EXTENDING TIME FOR PREPxiRA-
^riON AND FILING, ETC.. BILL OF EX-
CEPTIONS.

IT IS TTEREBY ORDEREI» rhat the time,

within whicli AV. P. Sims may jnepare draft of

bill of excepti(^ns, serve and fi]*- the same and ob-



H. Douglass 49

tain settlement, allowance or approval thereof, be

and the same is hereby extended to and including

the 6th day of March, 1935.

Done in Open Court this 3rd day of January,

1935.

F. C. JACOBS,
United States District Judge.

Filed Jan. 3, 1935, J. LEE BAKER, Clerk

United States District Court for the District of

Arizona, by Fred L. Mussey, Deputy Clerk. [55]

[Title of Court and Cause.]

NOTICE OF LODGMENT OF PROPOSED
BILL OF EXCEPTIONS AND OF TIME
AND PLACE WHEN COURT OR JUDOE
WILL BE ASKED TO APPROVE SAME.

To THOMAS W. NEALON and ALICE M.

BIRDSALL, attorneys for plaintiff,

You and each of you are hereby notified that

on the 16th day of February, 1935, defendant

lodged with the Clerk of the above entitled court

proposed bill of exceptions.

You are further hereby notified that on Thurs-

day, February 28, 1935, at 10 :00 A. M., or as soon

thereafter as counsel may be heard, in the Court

Room of the above entitled court, or in the Judge's

chambers, in the Federal Building, Phoenix, Ari-

zona, the court or Judge will be asked to approve

the said bill of exceptions.
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Dated, February 16, 1935.

FRANK H. LYMAN,
HENDERSON STOCKTON,
EMMETT R. FEIGHNER,
ELI GORODE^KY,

Attorneys for Defendant,

W. P. Sims.

Received service of a copy of the above Notice,

this 16th day of February, 1935.

THOMAS W. NEALON,
ALICE M. BIRDSALL,

Attorneys for Plaintiff.

[56]

Filed Feb. 16, 1935, J. LEE BAKER, Cleik

United States District Court for the District of

Arizona, by Fred L. Mussey, Deputy (^lerk. [57]

[Title of Court and Cause.]

ORDER EXTENDING APRIL 1934

TERM OF FEDERAL COURT.

IT IS HEREBY ORDERED that the April

1934 term of the United States District Court, for

the District of Arizona, be and the same is hereby

extended to and including the 1st day of May,

1935, for the purpose of preparing and filing settle-

ment, allowance or approval of bill of exceptions

and for the purpose of making any and all motions

and of taking any action which must be made or

taken within the April, 1934, term of the Court at
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which judgment in the above entitled action was

entered.

Done in open court the 25th day of February,

1935.

F. C. JACOBS,
United States District Judge.

Filed Feb. 25, 1935, J. LEE BAKER, Clerk

United States District Court for the District of

Arizona, by Fred L. Mussey, Deputy Clerk. [58]

[Title of Court and Cause.]

ORDER EXTENDINO TIME FOR PREPARA-
TION AND FILING, ETC., BILL OF EX-
CEPTIONS.

IT IS HEREBY ORDERED that the time

within which W. P. Sims may prepare draft of

bill of exceptions, serve and file the same and ob-

tain settlement, allowance or approval thereof be

and the same is hereby extended to and including

the 22nd day of April, 1935.

Done in open court this 25th day of February,

1935.

F. C. JACOBS,
United States District Judge.

Filed Feb. 25, 1935, J. LEE BAKER, Clerk

United States District Court for the District of Ari-

zona, by Fred L. Mussey, Deputy Clerk. [59]
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[Title of Court and Cause.']

ORDER EXTENDING PLAINTIFF AND AP-

PELLEE'S TIME FOR SERVING AND
FILING AMENDMENTS TO DRAFT OF
BILL OF EXCEPTIONS, AND TIME FOR
PRESENTING SAME TO COURT OR
JUDGE FOR APPROVAL.

Pursuant to stipulation filed in this cause, it is

ordered that the time within which plaintiff and

appellee may serve and file amendments to draft

of bill of exceptions, be and the same is hereby ex-

tended to and including the 1st day of April, 1935.

IT IS FURTHER ORDERED that draft of bill

of exceptions be not presented to the court for

settlement, allowance or approval until after April

1, 1935, unless plaintiff and appellee has at an

earlier date served and filed amendments to draft

of bill of exceptions.

Done in ojjen court this 25th day of February,

1935.

F. C. JACOBS,
United States District Judge.

Filed Feb. 25, 1935, J. LEE BAKER, Clerk

United States District ('ourt for the District of

Arizona, by Fred L. Mussey, Deputy Clerk. [60]
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APRIL 1935 TERM AT PHOENIX

MINUTE ENTRY OF WEDNESDAY,
APRIL 3, 1935.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDOE, PRESIDING.

[Title of Court and Cause.]

IT IS ORDERED that Defendant's Proposed

Bill of Exceptions and Objections and Amendments

of Plaintiff to said Proposed Bill of Exceptions,

be set for hearing at Phoenix, Arizona, on Thurs-

day, April 4, 1935, at the hour of ten o'clock A. M.

[61]

APRIL 1935 TERM AT PHOENIX
MINUTE ENTRY OF THURSDAY,

APRIL 4, 1935.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDOE, PRESIDING.

[Title of Court and Cause.]

This being the time heretofore fixed for the set-

tlement and allowance of Defendant's Proposed

Bill of Exceptions heretofore filed herein, and for

hearing on Plaintiif's Proposed Amendments and

Objections thereto,

Alice M. Birdsall, Esquire, and Thomas W.
Nealon, Esquire, appear as counsel for plaintiff.

Henderson Stockton, Esquire, appears as counsel

for defendant.
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Plaintiff's Proposed Amendments and Objections

to Defendant's Proposed Bill of Exceptions are

now duly argued by respective counsel, and sub-

mitted to the Court, and the Court having duly con-

sidered the same, and being fully advised in the

premises,

IT IS ORDERED that all of Plaintiff's Pro-

posed Amendments be granted and objections sus-

tained, except Proposed Amendments Numbers 31,

33 and 37, and

IT IS FURTHER ORDERED that said Pro-

posed Amendments Numbers 31, 33 and 37 be de-

nied.

IT IS FURTHER ORDERED that Proposed

Amendment Number [62] 38 be granted by strik-

ing the portion of the Proposed Bill of Exceptions

referred to in said Proposed Amendment to line 1

on page 127 of Proposed Bill of Exceptions, and

adding in lieu thereof Plaintiff's Proposed Amend-

ment, and that the remainder of said Proposed

Amendment Number 38, be denied.

Upon motion of Henderson Stockton, Esquii-e,

IT IS ORDERED that he be allowed to with-

draw Defendant's Proposed Bill of Exceptions to

make amendments and corrections in accordance

with the foregoing Order, and that corrected Bill

of Exceptions be submitted to counsel for plain-

tiff before filing. [63]
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[Title of Court and Cause.]

BILL OF EXCEPTIONS. [64J]

BE IT REMEMBERED, that the trial of the

above entitled cause came on regularly to be heard

before the Honorable Fred C. Jacobs, Judge of

the District Court of the United States, for the

District of Arizona, without a jury, jury having

been expressly waived by the parties, at the court-

room of said Court in the Federal Building, City

of Phoenix, State and District of Arizona, on the

17th day of February, 1933, at the hour of ten

o'clock, A. M., the plaintiff, H. Douglass, trustee in

bankruptcy of the estate of Arizona Rock Prod-

ucts Company, a corporation, being present in per-

son and being represented by his attorneys, Thomas

W. Nealon and Alice M. Birdsall, both of Phoe-

nix, Arizona, and the defendant, W. P. Sims, being

present in person and being represented by his at-

torneys, Frank H. Lyman and Henderson Stock-

ton, both of Phoenix, Arizona, and the parties

having answered ready for trial, L. O. Tucker was

duly sworn as shorthand reporter.

The COURT.—Let the record show that counsel

for plaintiff and defendant orally waived jury in

the trial of this case.

Whereupon, plaintiff offered in evidence credi-

tors' involuntary petition in bankruptcy, which was

received in evidence and marked
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Plaintiff's Exhibit No. 1

and which, abstracted, is as follows: [65]

Exhibit No. 1.

Creditors' petition in involuntary bankruptcy,

in the matter of Arizona Rock Products Company,

a corporation, bankrupt, No. B-600-Phoenix, filed

in the United States District Court for the Dis-

trict of Arizona, May 25, 1931.

Petitioning creditors: Allison Steel Manufactur-

ing Company, a corporation, Pratt-Gilbert Hard-

ware Company, a corporation, and The O'Malley

liUmber Company, a corporation.

The jurisdictional facts of corporate capacity,

residence, place of business, amenability to the

bankruptcy law, and jurisdictional indebtedness are

alleged in Paragraph I, and therein it is also al-

leged :

"H. Douglass is, and at all the times herein men-

tioned has been, the duly authorized and acting

Receiver of the said The Arizona Rock Products

Company, having been appointed by the Superior

Court of Maricopa County, Arizona, on July 20,

1930;"

In Paragraph II, it is alleged that the aggre-

gate of petitioning creditors' claims exceed five

hundred dollars ($500.00) and that none of the pe-

titioning creditors own any securities for the pay-

ment of their claims, and the nature and amount

of petitioners' claims are alleged.
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In Paragraph III, it is alleged that Arizona

Rock Products Company and its receiver are in-

solvent and have been for a period of four months

prior to filing of petition, and

''that while so insolvent the said Arizona Rock

Products Company, through its said Receiver, con-

veyed, transferred, concealed or removed, or per-

mitted to be concealed or removed, a part of its

property, with intent to hinder, delay or defraud

its creditors, in that the said Arizona Rock Prod-

ucts Company did, on the 24th day of March, 1931,

permit and expressly agree to the transfer of

$5800.00, being a portion of the proceeds of the

business conducted by said Arizona Rock Prod-

ucts Company to one W. P. Sims, meaning and in-

tending thereby to hinder, delay or defraud all

the other creditors of the said Arizona Rock Prod-

ucts Company."

In Paragraph IV, the insolvency of the Arizona

Rock Products Company and said receiver for a

period of more than four months prior to the tiling

of the petition is alleged and it is also alleged that,

during said insolvency and within four months next

preceding the [66^] filing of the petition,

''Said Arizona Rock Products Company, a corpo-

ration, through its said Receiver, committed an act

of bankruptcy, in that it did heretofore, to-wit: on

or about the 24th day of March, 1931, suffer or

permit, while insolvent, H. Douglass, then acting

as Receiver of the said Arizona Rock Products

Company, to pay to one W. P. Sims, a creditor, the
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sum of Fifty-eight Hundred Dollars ($5800.00),

being proceeds of the said Arizona Rock Products

Company's business then in the hands of said H.

Douglass as Receiver, under an order issued by the

Judge of the said Superior Court of Maricopa

County, State of Arizona, to said H. Douglass,

which said order was based upon a petition of the

said W. P. Sims for the foreclosure of a certain

mortgage for Ten Thousand Dollars ($10,000.00)

then held by W. P. Sims."

In Paragraph V it is alleged that Arizona Rock

Products Company, did within four months next

preceding the date of the petition in bankruptcy

commit an act of bankruptcy

''in that it did on, to-wit: the 4th day of May, 1931,

and while insolvent, suffer or permit a secured

creditor, one W. P. Sims, to obtain a preference

through legal proceedings in that the said H. Doug-

lass, as Receiver of Arizona Rock Products Com-

pany, a corporation, did under order of the Supe-

rior Court of Maricopa County, Arizona, conduct

a sale of all of the property and assets of the said

Arizona Rock Products Comj^any, a corporation,

thereby suffering and permitting while insolvent

the said W. P. Sims to obtain a preference to the

said legal proceeding, and your petitioners further

show that said Arizona Rock Products Company, or

by the said Receiver, did not make any attempt of

any kind or nature to vacate or discharge such

preference within five (5) days before the s-iid

sale conducted on May 4, 1931, or at all",
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and in Paragraph VI, it is alleged:

^'that the said Arizona Rock Products Company, a

corporation, did while insolvent permit and acqui-

esce and expressly agree to the transfer of the

Fifty-eight Hundred Dollars ($5800.00) of the pro-

ceeds of this business on the 24th day of March,

1931, to W. P. Sims, a creditor, with intent to pre-

fer such creditor over all its other creditors."

Then next follows the prayer, praying for ser-

vice on Arizona Rock Products Company and H.

Douglass, receiver, and that said corporation be

adjudged bankrupt. The petition is duly signed and

verified.

Whereupon, plaintiff offered in evidence order

of adjudication and reference, which was received

in evidence and marked [67]

Plaintiff's Exhibit No. 2

and which, abstracted, is as follows

:

Exhibit No. 2.

Order of adjudication and I'eference in the mat-

ter of The Arizona Rock Pi-oducts Company, a

corporation, bankrupt. No. B-600 Phoenix, duly

given, made and entered by the United States Dis-

trict Court for the District of Arizona June 29,

1931, aiul filed on the same date.
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R. W. SMITH,

called as witness by the plaintiff, testified:

I am one of the Referees in Bankruptcy of this

court in charge of the estate of the Arizona Rock

Products Company, a corporation, bankrupt, No.

B-(jOO Phoenix; I have the records in that case

with me.

Whereupon, it was admitted by counsel that H.

Douglass is the duly appointed, qualified and acting

trustee in bankruptcy of the estate of Arizona Rock

Products Company, a corporation, bankrupt.

I have on file a proof of unsecured debt filed in

the bankruptcy proceedings by W. P. Sims.

Whereupon, plaintiff offered in evidence said

proof of unsecured debt including the judgment and

order confii-ming sale attached thereto as a part

thereof, which was received in evidence and marked

Plaintiff's Exhibit No. 3

and which, abstracted, is as follows:

Exhibit No. 3.

Proof of unsecured debt, filed by W. P. Sims in

the matter of Arizona Rock Products Company, a

corporation, bankrupt, No. B-600 Phoenix, July 24,

1931, for th(i sum of one thousand nine hundred
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forty-three and 22/100 dollars ($1,943.22), in which

claim the consideration of said debt is set forth as

follows

:

''A deficiency judgment in favor of deponent and

against the said Arizona Rock Products Company,

a corporation, docketed by the Clerk of the Supe-

rior Court of Maricopa County, State of Arizona

on the 17th day of May, 1931, pursuant to the

order of said Superior Court made and entered on

said May 17, 1931, in that certain cause then pend-

ing in said court nmnbered 32,529;" [68]

being the cause in which H. Douglass was appointed

receiver in the State Court.

It is further set forth in said claim

:

"that the said judgment was due May 17, 1931 ; that

no pai*t of said debt has been paid; that there are

no setoffs or counterclaims to the same; and that

deponent has not, nor has any person by his order,

or to his knowledge or belief, for his use, had or

I'eceived any manner of security for said debt what-

ever."

Said claim is signed by W. P. Sims and acknowl-

edged before a Notary Public and to the said, claim

is attached a certified copy of judgment, dated April

2, 1931, in said cause No. 32,529, and a certified copy

of order in said cause confirming sale dated May
11, 1931.

Said judgment omitting the title of court and

cause is in the words and figures following, to-wit:

"The trial of the issues raised by the cross-com-

plaint of W. P. Sims, defendant and cross-com-
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plainaiit heiein, and the several answers to said

cross-complaint filed herein, coming on this 2nd

day of April, 1931, and the plaintiff and cross-

defendant, Southwest Sand & Gravel Company, a

corporation, appearing by its attorneys, and Arizona

Rock Products Company, a corporation, J. A.

Wellington, Wheeler Engineering Company, a cor-

poration, J. D. Halstead Lumber Company, a cor-

poration, and Allison Steel Manufacturing Com-

pany, a corporation, as interpleader, all appearing,

either in person or by their respective attorneys,

and all having been regularly served with the cross-

complaint of the defendant, W. P. Sims, and W. P.

Sims, the cross-complainant appearing in person

and by his attorney, and all said parties having

acquiesced in the trial of said cause at this time

testimony was duly received on the part of said

cross-complainant, no testimony being offered for

or on behalf of any other party hereto, the court

finds:

That on or about the 31st day of October, 1929,

said defendant, Arizona Rock Products Company,

a cori^oration, made, executed, verified, acknowl-

edged and delivered to said cross-complainant, W.
P. Sims, its mortgage covering all of the prop-

erty hereinafter described to secure the payment

of its pi'omissory note of even date therewith in the

sum of $10,000.00, tf^gether with interest thereon

from said date at the rate of eight per cent per

annum, together with attorney fees, and it appear-

ing that said note is past due and except as herein-

after stated unpaid, and that default has been made
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in the conditions of said mortgage. And it further

appearing that after the filing herein of said cross-

complaint that representations were made to this

court, on the 16th day of February, 1931, by and

on behalf of said cross-complainant, that the maker

of said note and mortgage was insolvent and that

the property covered by said mortgage consisted

solely of a leasehold interest [69] in certain lands

together with a rock crushing plant; that said plant

was perishable in character and deteriorating by

operation and constituted, with all other property

included in said mortgage, insufficient security for

said indebtedness, and representing to the court

that the proceeds from said operations equitably

belonged to said cross-complainant as security un-

der his mortgage, and asking that said property be

immediately sold by the receiver heretofore ap-

pointed and ncting in said matter, and the court

having continued consideration of said application

and finding the allegations thereof as hereinbefore

recited to be true, did, on the 23rd day of March,

1931, make an order directing said receiver to pay

said cross-complainant out of the proceeds derived

from the operation of said plant to apply upon the

payment of said mortgage indebtedness, the sum

of $5800.00, said payment being likewise supported

by stipulation of the parties hereto.

And it further appearing that said mortgage is a

first lien on all property covered thereby and here-

inafter described, and that said mortgage was duly

executed and complied with the laws of this state

regulating ex(^eution of mortgages upon real estate
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and riiortgages upon personal property, and that

said mortgage was duly filed for record in the office

of the county recorder of said county, on the 31st

day of October, 1929, and was filed as a chattel mort-

gage and likewise filed and recorded as a real estate

mortgage.

IT IS NOW THEREFORE ADJUDGED,
ORDERED and DECREED that said order of this

court directing the receiver herein to pay the sum

of $5800.00 out of the issues and profits derived

from the operation of said plant to said cross-

complainant be and the same is hereby confirmed.

IT IS FURTHER ADJUDGED, ORDERED
and DECREED that said cross-complainant recover

of and from the Arizona Rock Products Company,

the balance remaining unpaid on said note, to-wit,

the sum of $4933.22, together with interest thereon

at eight ])ev cent per annum from date hereof, to-

gether with an attorney fee in the sum of $1000.00,

and costs of said cross-complainant herein taxed

and nllowcnl in the sum of $10.00.

\T IS FURTHER ADJUDGED, ORDERED
and DEC^REED that 'said mortgage became, was

and continued to be a lien upon the property here-

inafter described from the 31st day of October,

1929, and that said lien be and the same is hereby

foreclosed and that said property be sold by said

receiver, H. Douglass, for the satisfaction of this

judgment, and that said sale be had on the 4th day

of May, 1931, at the hour of ten o'clock in the fore-

noon of said day, at the roclc crushing plant, Tempe,
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Arizona, that being a part of the property to be

sold, and hereinafter described, and that notice

thereof be given for ten days next preceding said

date of sale by publishing the same for ten succes-

sive days in The Tempe Daily News, a newspaper

of general circulation published in said county, at

the town of Tempe, in said county and state, and

by posting a copy of said notice at said plant dur-

ing the same period, and it is further

ORDERED that said H. Douglass, as such re-

ceiver, shall within five days after said sale report

the same to this [70] court, and upon confirmation

of said sale by this court said receiver shall execute

and deliver to the purchaser or purchasers of said

property sufficient instruments of transfer thereof

and shall immediately thereupon pay to this cross-

complainant, W. P. Sims, the amoimt of this judg-

ment, to wit: $4933.22, together with interest there-

on at the rate of eight per cent per annum from

date hereof, and the further sum of $1000.00 as

attorney fees, together with the costs of this action,

and accruing costs, or so much thereof as said

proceeds will pay of the same.

That all other parties hereto, other than said

cross-complainant, and all persons claiming or to

claim through or under them or any one of them,

and all persons having liens subsequent to said

mortgage upon the property described in said mort-

gage and their personal representatives be forever

barred and foreclosed of and from all equity of re-

demption in and to said mortgaged ])i'oporty and

t'Yi}vj part and parcel thereof.



66 W. P. Sims vs.

IT IS FURTHER ADJUDGED and DE-

CREED that if the monies arising from said sale

shall be insufficient to pay the amount so found

due said cross-complainant as above stated, with

interest thereon, attorney fees and costs, and ex-

penses of sale as aforesaid, the receiver shall specify

the amount of such deficiency and balance due to

said cross-complainant in his return of said sale,

and that on the coming in and filing of said return

the clerk of this court shall docket the judgment

for such balance against said mortgagor, Arizona

Rock Products Company, and that said mortgagor

|)ay to said cross-complainant the amount of such

deficiency and judgment, with interest thereon nt

the rate of eight per cent per annum from the date

of said last mentioned return and judgment, and

that said cross-complainant have execution therefor.

The property affected hereby is situate in Mari-

copa County, and is described as follows, to wit

:

I.

The rock, sand and gravel plant of mortgagor

at or near the Town of Tempe, county of Maricopa,

State of Arizona, situate upon that certain prem-

ises leased from said Town of Tempe, and more

particularly hereinafter described, together with

all structures, buildings, machinery, equipment and

appliances of whatsoever kind owned by mortgagor

and situated upon said leasehold interest.

II.

All the right, title and interest of mortgagor in

and to that certain lot, piece or parcel of land situ-
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ate, lying and being in the County of Maricopa,

State of Arizona, comprised in and demised b}-

that certain written agreement of lease dated the

14th day of Jmie, 1929, and wherein said town of

Tempe is named Lessor, and J. A. Wellington is

named Lessee (duly assigned the said 14th day of

June, 1929, to mortgagor), described by metes and

bounds as follow^s, to-wit:

Beginning at the point of intersection of the

easterly right-of-way line of Southern Pacific [71]

Company and the south boundary line of Block

67 of said Town of Tempe;

Thence east 55 feet to a point being the south-

east corner of said Block 67;

Thence north 263 feet along the easterly boundary

line of said Block 67 to a point being the north-

east corner of said Block 67;

Thence west 37 feet to the point of intersection

of the north boundary line of said Block 67 and said

easterly right-of-way line;

Thence northerly along said easterly right-of-way

line 315 feet more or less to the point of intersec-

tion of said easterly right-of-way line and the rail-

road property line being the railroad property of

the Southern Pacific Company situated within the

corporate limits of said Town of Tempe

;

Thence east 17 feet to a point on said railroad

property line

;

Thence north 30 feet to a point on said railroad

property line;
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Thence easterly 245 feet more or less to a point,

being the southeast corner of said railroad property

line

;

Thence north 862 feet along said railroad prop-

erty line to a point on said railroad property line,

being the point of intersection of said railroad prop-

erty line and the south boundary line of the north-

east quarter of the northwest quarter of Section

15, Township 1 North, Range 4 East, Gila and Salt

River Base and Meridian;

Thence easterly 902 feet along said south

boundary line of said Northeast Quarter to a point

1342.9 feet south from the northeast corner of said

Northwest Quarter of said Section 15;

Thence south 1342 feet more or less to the north-

east corner of the Southwest Quarter of said Sec-

tion 15;

Thence westerly 600 feet along the south

boundary line of the Southeast Quarter of the

Northwest Quarter of said Section 15;

Thence southwesterly 680 feet more or less to a

point on said easterly right-of-way line 300 feet

south along said easterly right-of-way line from

the point of intersection of said easterly right-of-

way line with said south boundary line of said

Block 67: [72]

Thence noi-therly 300 feet along said easterly

I'ight-of-way lino to the point of beginning.

III.

All the right, title and interest of mortgagor in

and to that certain lot, piece or parcel of land
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situate, lying and being in the County of Mariposa,

State of Arizona, comprised in and demised by that

certain written agreement of lease dated the 10th

day of April, 1928, and wherein Southern Pacific

Company is named "Railroad" and J. A. Welling-

ton is named Lessee (duly assigned the 14th day

of June, 1929, to mortgagor), described by metes

and bounds as follows, to-wit:

Beginning at a point on the north line of the

south half of the Northwest quarter of Section 15,

Township 1 North, Range 4 East, G. & S. R. B.

& M., distant thereon 1063 feet, more or less, from

the Northwest corner of said subdivision, said point

being the point of intersection of the w^est line of

Mill Avenue, extended and the north line of the

South Half of the Northwest Quarter of Section

15;

Thence easterly along said North line of the

South Half of the Northwest Quarter of Section

15, a distance of 675 feet, more or less to a point;

Thence southerly a distance of 862 feet, more

or less to a point;

Thence westerly a distance of 250 ieei, more or

less to a point;

Thence south 7° 23' west a distance of 73 feet,

more or less, to a point;

Thence North 82° 37' west a distance of 17 feet

to a point;

Thence South 7° 23' west a distance of 120 feet to

a point; thence North 82° 37' west, a distance of m
feet, to a point;
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Thence North 7° 23' East a distance of 120 feet to

a point

;

Thence North 82° 37' west a distance of 17 feet to

a point;

Thence North 7° 23' East a distance of 58 feet,

more or less, to a point

;

Thence westerly a distance of 325 feet, more or

less to a point on the west line of Mill Avenue

extended

;

Thence northerly a distance of 862 feet more or

less to the point of beginning, containing an area

of 13.69 acres. [73]

IV.

All the right, title and interest of the mortgagor

in and to that certain lot, piece or parcel of land,

situate, lying and being in the County of Maricopa,

State of Arizona, named and described as follows,

to-wit

:

All the Southwest Quarter of the Southwest

Quarter of Section 7, Township 1 North, Range 4

East, Gila and Salt River Base and Meridian, con-

taining forty acres more or less, together with a

right and easement for railroad and highway pur-

poses over, upon and across a strip or parcel of

land 60 feet wide, along and east of the west

boundary line of the property of L. L. McDonald,

of the City of Phoenix, County of Maricopa, State

of Arizona, lying adjacent to and north of said

premises.
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Done in open court this 2nd day of April, 1931.

JOSEPH S. JENCKES,
Judge. '

'

Said order confirming sale, omitting the title of

court and cause and omitting description of prop-

erty, it being the same property described in judg-

ment, a part of this exhibit, is as follows:

''This day the above entitled cause came on to be

heard upon the report of H. Douglass, receiver

of Arizona Rock Products Company, a corporation,

one of the defendants in the above entitled cause,

of the sale made by him on May 14th, 1931, at the

hour of ten o'clock in the forenoon on the premises

of said Arizona Rock Products Company, at the

rock crushing plant located on said premises, said

sale having been made under the order and decree

of this court for the foreclosure of the mortgage

of said W. P. Sims, upon the following described

premises, to-wit:

(Description)

And that said premises were by the receiver duly

sold under said decree of foreclosure of said mort-

gagee's lien in the sum of $5943.22, together with

interest thereon at the rate of eight per cent per

annum from the second day of April, 1931, until

the date of sale, amounting to the sum of $34.89,

And it appearing that said premises were sold

by the receiver to the said W. P. Sims foi* the sum
of $4000, no other bids having been made therefor,

and no valid objection having been filed, and no

objections appearing to this court, and it appear-
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ing that said sale was duly made and fairly con-

ducted in all respects in conformity with the law

and the orders and decree of this court, and the

court being fully and sufficiently advised in the

premises

ORDERS that the report of the receiver of said

sale, and the sale by the receiver, be and the same

are hei-eby approved and confirmed, and the said

receiver is hereby ordered to convey all said prop-

erty to the purchasei- thereof, W. P. Sims, and

that the amount so paid be credited upon said

judgment of foreclosure, and that the balance of

said judgment remaining unpaid, to-wit, the sum

of $1943.22, be and the same is ordered docketed

herein as a deficiency judgment against said Arizona

Rock Products Company, a corporation.

Done in open court this 11th day of May, 1931.

JOSEPH S. JENCKES,
Judge." [74]

I presided over a meeting on the 4th day of

March, 1932, at which defendant was present. At

that meeting demand was made upon the defend-

ant for the payment to the trustee of the sum of

$5800. There have not been paid any dividends to

unsecured creditors. The assets of the estate are

insufficient to pay creditors in full.

Whereu})()n it was admitted by counsel that the

time for filing claims against the bankrupt estate

had exjjired.
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A total of $21,736.58 in claims has been filed

in the estate. On December 4, 1931, I entered an

order allowing and approving the trustee's report

showing that he had on hand $1,969.57, out of

which I ordered payments therefrom amounting to

$695.81.

Whereupon, without cross-examination, the wit-

ness was excused.

H. DOUGLASS,

called as witness by the plaintiff, testified:

I am the H. Douglass who is the trustee in bank-

ruptcy of the Arizona Rock Products Company,

bankrupt. I was formerly the receivei' of the com-

pany in the state court in proceedings therein

prior to bankruptcy. The insti'ument pi'esented to

me is a check payable to W. P. Sims for $5800,

signed by me as receiver and endorsed: W. P.

Sims by P. H. Lvman, attornev.

Whereupon, plaintiff offered in evidence said

check. Same was received in evidence and marked

Plaintiff's Exhibit No. 4

and which, abstracted, is as follows:

Exhibit No. 4.

Check No. 130, dated March 25, 1931, drawn on

the Valley Bank, Phoenix, Arizona, by H. Doug-
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(Testimony of H. Douglass.)

lass, Receiver Arizona Rock Products Company,

to the order of W. P. Sims for $5800, and is en-

dorsed: W. P. Sims by F. H. Ljniian, attorney

for deposit, and the perforated stamp of the bank

thereon shows check to have been paid by the

drawee bank March 26, 1931.

The $5800 was paid by me by a check, plaintiff's

Exhibit No. 4, in evidence, under and pursuant to

order of court. I did [75] not consent to the entry

of the order. There took place in the courtroom at

the time that order w^as made a meeting of some

of the creditors who agreed among themselves that

they would allow this $5800 to be paid to Dr. Sims.

The machinery and plant used by me as receiver,

was located on property owned by the Southern

Pacific Railway Company under a leasehold in

Tempe.

Q. And where was the sand and gravel used in

operating this machinery taken from?

A. The sand and gravel used in operating this

machinery was taken off the ground owned by the

Town of Tempe. At the time I took sand and gravel

from property owned by the Town of Tempe I had
no agreement in wiiting as receiver.

By the COURT.—Did you have any agreement of

any kind?

I had in writing a notification from the Town
of Tempe that I would be allowed to remove sand



H. Douglass 75

(Testimony of H. Douglass.)

and gravel from the premises at a certain rental

figure.

Tuchy Brothers drew, long prior to my connec-

tion with this matter, some of their rock and gravel

for some of their paving contracts in the County of

Maricopa from this same property. There was no

blasting and quarrying in connection with any of

the sand and gravel I removed from the property.

It was loose sand and rock.

The nature of this property from which this sand

and gravel was taken is a river bed and the material

lay in w^hat we call sand bars, bars of sand and

gravel. That material is not a part of the original

soil. Every flow brings in added material.

As receiver of the Arizona Rock Products Com-

pany, I have not made any payments to any other

creditor other than Dr. Sims, except that the power

company was paid. The money to pay the power

company was obtained by the issuance of a re-

ceiver's certificate which has not been paid. I paid

the operating expense as I went along. As trustee

in bankruptcy I have not paid any money to any

of the ere- [76] ditors upon any of their claims.

I did not, acting under any order of the state

court, in the receivership matter, assume any lease

existing upon any portion of the property from

which the sand and gravel used by me in my oper-

ations was taken. There were in existence a lease

from the Southern Pacific Railway Company and
one from the Tempe Milling Company. Those leases

I never saw, but simply ])aid the lease monies upon
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them. They were old leases. I paid the amount of

money that was stipulated in the old leases. The

amount so paid was the reasonable value for the use

and occupation of the premises for the purposes for

which they were used.

In addition to the cash I have on hand there are

some accounts receivable and one or two pieces of

office furniture and that is all that remains of the

assets of the estate. The amount of the accounts

receivable that could be collected is very doubtful

under present circimistances. The face value of all

accounts is around $700, and these include the

doubtful accounts. I might get $10 out of the fur-

niture. I doubt it.

CROSS-EXAMINATION.

I was appointed receiver in the state court July

20, 1930, in the case of Southw^est Sand and Gravel

Company, a corporation, plaintiff, against the iVri-

zona Rock Products Company, and others, court

No. 32,529. As soon as I was appointed receiver,

I took possession of the property. I have made
several reports to the court. I am familiar with the

real property described in the leases that were in-

cluded in the mortgage to defendant executed by

the comi)any, for w^hich I was appointed receiver.

The property described in those leases was not the

property from w^hich I took sand and gravel in

operating the plant. One lease was abrogated by
the Town of Tempe. I believe the lease with the

Town of Tempe was in existence when I was ap-

pointed receiver. Later I did not neglect to pay
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the consideration called for under the lease. [77]

I had no lease with the Town of Tempe. I could

not say exactly when the lease of the Town of

Tempe to the Rock Products Company was ter-

minated. I received notice. I did not get notice

of the termination of the lease by reason of any

failure to comply with it. I have a copy of the

notice in my file.

I^ater I got notice from the Town of Tempe that

I could take sand and gravel from that property

and I took it. I couldn't say if the price I paid the

Town of Tempe was the price stipulated in the

lease.

Q. (by the Court). Were you notified by the

Town of Tempe they disaffirmed the lease?

A. If I remember right the text of the letter

said: "Due to a clause in the lease, failure to make

pa^Tiient for a number of months invalidated the

lease." Those periods had passed over before I

came in.

After I became trustee, in my official capacity

as receiver in the state coiu-t, I made a report to

that court. I, as trustee in bankruptcy, receipted

myself, as receiver, for the assets that were yet

in my hands, as receiver in the state court, but be-

fore doing so, obtained a court order approving

my acts as receiver in the state court action, and
fixing my compensation and the compensation of

my attorney. All the services of myself and my
attorney were earned and performed prior to the

bankruptcy proceeding. Since bankruptcy, I have
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been partially paid for my services as state court

receiver and my attorney in the state court pro-

ceedings has been partially paid. The money that

I have paid out as trustee has been disbursed by

checks.

The only thing that I sold as receiver in the state

court action from which I acquired money was

sand and gravel. All the sand and gravel was taken

by me from property owned by the Town of Tempe

in the vicinity of the plant. After I took the ma-

terial out of the river bed, I ran it through the

machinery, put it in the [78] bunkers and then

sold it. The $5800 I paid to the defendant had

been accumulated from the sale of the sand and

gravel after it had been run through the plant.

It was in excess of rentals and all other costs of

production.

The principal business that I did as receiver was

selling sand and gravel to the people constructing

the Tempe bridge. There was some outside business,

not a great deal. The ccmtract for the [79] selling

of sand and gravel for the Tempe bridge was get-

ting pretty nearly over at the time of the bank-

laiptcy proceeding and at the time of the payment

to defendant of $5800. I had no other contract for

the taking of a large volume of material. Except

through this $5800, I did not set aside any sum
for the wearing out of the plant. I renewed some

parts of it, but I never paid any money to the

defendant for anything that was wearing out and

1 never paid anything to defendant for the gravel
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that was taken out. All he ever got was $5800 under

order of the court. I was present in court the day

I was directed to pay the $5800 to the defendant.

Previous to the order for the payment of $5800

to the defendant, I knew the court had hearings

on the defendant's assertion that the plant was

perishable and that, by the use of it, his security

was being depleted. I don't remember whether I

was at that one hearing or not. I know the court

had taken the question under advisement. I pre-

siune the court was regularly convened when the

judge came out of his chambers. There were a good

many people, represented by counsel, interested in

the matter. I could not tell everybody who was

there. I could not tell who of the creditors were

represented there. I do not know all of them. There

were quite a few. I do not pretend to tell this

court what stipulation was made or what testunony

was taken. I know in a general way, not in a legal

way. I haven't talked to any of the creditors about

it ever. I heard what was said at the hearing. I

offered no objection to the payment of $5800 to

the defendant. My counsel, Mr. OUerton, was there

also. I don't think he made any objection at the

hearing.

At the time this $5800 was ordered paid by the

court, it was my opinion that the mortgaged prop-

erty was worth a great deal more than the obliga-

tion to the defendant and it was then my opinion

that the security held by the defendant was worth

a great deal more than the amount of his moi*tgage.
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It seemed to be the consensus of opinion expressed

at the time in the proceeding that the security [80]

held by the defendant was worth a great deal more

than the amount of his mortgage. I don't know that

the court decided the security was insufficient. He
ordered the money paid.

The contract for material for the Tempe bridge

was with Lynch-Cannon Engineering Company. I

don't think there was any time limit as to when

the contract expired. It covered material to be

furnished to finish the bridge. The major portion

of it was finished. I won't say that without this

particular contract, I could not have operated the

property and accumulated money. The business

outside of that contract made others profit. I would

have accommodated my expenditures to the class

of business that was coming in.

THEREUPON, a recess was taken until two

o'clock.

Cross-examination resumed; same parties present

as in the forenoon session.

The document marked Defendant's Exhibit A
for Identification is a copy of the lease between the

Town of Tempe and J. A. Wellington, which by

transfers was included in the mortgage from the

Arizona Rock Products Company to the defend-

ant.
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Defendant's Exhibit B for Identification is the

notice I referred to this morning which I received

from the Town of Tempe with reference to can-

cellation of lease, defendant's Exhibit A for iden-

tification. I wish to correct my testimony given

this morning, where I stated that I had received a

statement from the Town of Tempe as to under

what conditions I could obtain rock from this prop-

erty. I don't remember recei^dng any statement.

I talked with the Town Clerk and made the ar-

rangements as the i-esult of a council meeting. The

gravel and sand that I, as receiver, used and ran

through the plant and sold was taken from the

property described in the lease, defendant's Exhibit

A for identification. I paid the Town of Tempe

for the sand and gravel I took off the property and

ran through the plant up to the first of January,

1931, one hundred dollars a month and from that

time on one hundred twenty-five dollars a month.

I paid the same consideration to the Town of Tempe

[81] that was specified in the lease, defendant's

Exhibit A for identification.

As trustee in bankruptcy, I have not paid all of

the expenses that were approved in the state court

receivership. I don't think I had on hand at tlie

time of the approval of my report as state receiver

ample funds to pay all of the expenses that wei'e

approved. I signed and acknowledged on the 24th

day of July, 1931, the document to which you called

iny attention purporting to be a receiver's final re-

port and petition for discharge. I am familiar with
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the order approving and settling the account of the

receiver made and entered on August 24, 1931. The

report and account showed that I had obligations

unpaid at that time of $1474.20 in receiver's cer-

tificates; receiver's salary, $600.00; attorney's fees

for the attorney for the receiver, $500.00; and ac-

counting expense, $16.00.

On the 16th day of August, 1931, I signed the

receipt which you show me, showing that I, as re-

ceiver of the Arizona Rock Products Company, held

the following property of said company: Cash,

$1971.44; receiver's accounts receivable, $276.40;

corporation's accounts receivable, $778.79; one Un-

derwood Typewriter, one typewriter desk, three

tables, one steel filing cabinet and Temj)e Milling

Company lease.

Q. So you did then have more money on hand

than the obligations

A. No. Those accounts receivable aren't money.

Q. Well, what were your obligations then?

Weren't they correctly stated in your report?

A. It states those are accounts receivable.

Q. The money alone you had was in excess of

the expenses of the receivership that was fixed, was

it not?

A. We had $1,474.20 receiver's certificates, $600

due the receiver, and $500 attorney's fees. [82]

Q. Yes. Is that all ?

A. Sixteen dollars accounting fees.

Q. And is that all?
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A. Tlial ])ring8 that to $2,590.20, as against that

we had of $1,971.97, I believe is the figure.

Q. In cash?

A. In cash.

REDIRECT EXAMINATION.

I now have on hand as trustee in cash $1231.34.

While I was receiver of the Arizona Rock Prod-

ucts Company, I received plaintiff's Exhibit No. 5

for identification through the mail. I imagine it

was addressed to the Arizona Rock Products Com-

pany, but I am not sure.

WHEREUPON, plaintiff's Exhibit No. 5 for

identification, being notice of the cancellation of the

lease with the Town of Tempe, addressed to Ari-

zona Rock Products Company, was offered and re-

ceived [83] in evidence, and marked

Plaintiff's Exhibit No. 5.

Abstracted, it is as follows:

Exhibit No. 5.

Letter on the letterhead of the City of Tempe,

Arizona, dated August 13, 1930, addressed to Ari-

zona Rock Products Co., Tempe, Arizona, signed by

A. J. Uhl, Town Clerk, and with notation reading:

"Copy to each of the above named Parties". The

document itself reads:
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'

' Gentlemen

:

Availing itself of the option contained in sec-

tion VIII of the lease executed June 14, 1929, be-

tween the Town of Tempe, a Municipal Corpora-

tion, and J. A. Wellington, lessee, the Common
Council of the Town of Tempe, in open meeting,

terminated said lease on August 8, 1930, and in-

structed the Town Clerk to send notice of said can-

cellation by registered mail to, J. W. Wellington, the

Southwest Sand and Gravel Company, the Arizona

Rock Products Company, and H. Douglas receiver

for the Arizona Rock Products Company.

Very truty yours,"

Whereupon, plaintiff offered in evidence minutes

of meeting of the Town of Tempe authorizing the

deal with H. Douglass, receiver, which were re-

ceived in evidence and marked

Plaintiff's Exhibit No. 6

and, abstracted, are as follows:

Exhibit No. 6.

Extract from minutes of regular meeting of the

Common Council of the Town of Tempe, held Au-

gust 8, 1930. Notation: ''Copy to H. Douglas re-

ceiver foi- the Arizona Rock Products Co." Dated

September 11, 1930. The excerpt reading:

"A motion was made by Councilman Hight

—

That the Town of Tempe rent to H. Douglas re-

ccivor of The Arizona Rock Products Company, the
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land described in the lease executed by the Town

of Tempe, a municipal corporation, and J. A. Well-

ington, lessee, under date of June 14, 1929:

Provided

:

All back rent due from the Arizona Rock Prod-

ucts Company to the Town amounting to $625.80 as

of August 8, 1930 be paid in full on or before Sep-

tember 20, 1930, and.

Provided

:

That the receiver for the Arizona Rock Products

Company pay a monthly rental of $100.00 in advance

beginning August 8, 1930 and terminating [84] De-

cember 31, 1930, and a monthly rental of $125.00

per month payable in advance beginning January

1, 1931, and terminating December 31, 1931. The

Town to waive the pajTiients in advance for the

months of August and September 1930 but said

payments must be paid on or before September 20,

1930. The intent of the Council is to rent to the

receiver of the Arizona Rock Products Company,

the premises above referred to, only for the purpose

of removing sand, gravel and rock therefrom.
'

'

$2.26 in cash was turned over to me when I was

first appointed receiver of the Arizona Rock Prod-

ucts Company. At that time the bill of the Central

Arizona Tiight and Power Company had not been

paid.

The notice of cancellation of Toa\ti of Tempe lease

was served on me as receiver August 8, 1930, about

eighteen days after my appointment. I paid $600.00

that was due the Central Arizona Light and Power
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Company shortly after I became receiver out of

proceeds of the business, out of operating revenues.

The letter dated August 5, 1930, addressed to the

Lynch-Cannon Engineering Company is signed by

myself as receiver of the Arizona Rock Products

Company, and by Mr. Holzer, as manager of the

Lynch-Cannon Engineering Company. I operated

under the terms contained in this letter subsequent

to its signature by Mr. Holzer.

Whereupon, plaintift' offered the letter in evi-

dence, which was received in evidence and marked

Plaintiff's Exhibit No. 7

and, abstracted, is as follows:

Exhibit No. 7.

Writing, dated August 5, 1930, addressed to

Lynch-Cannon Eng. Co., Tempe, Arizona, Attention

Mr. Holser, and signed H. Douglass, receiver for

Arizona Rock Products Company, reading:

'' Conforming our oral agreement it is understood

that you will advance necessary running expenses

of the sand and gravel plant at Tempe such as pay-

roll, power bill and other necessities, and you also

agree to guarantee the payment of the power bill to

the Central Arizona Light & Powder Company. It is

understood that these advances will be charged

against the earnings of the plant under that contract

entered into Fc^bruary 19th, 1930, between yourself

and the Arizona Rock Products Company, of which
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I am now receiver. This [85] is your authority to

make such charges and I hereby assign to you the

payments under said contract as they become due

to the extent that you have made advances in con-

formance with this agreement. '

'

Under signature of H. Douglass, Receiver for

Arizona Rock Products Company, appears:

*'Lynch-Cannon Engineering Co., agrees to the fore-

going. F. L. Holser, Manager, for Lynch-Camion

Engineering Co."

Whereupon, plaintiff oifered in evidence de-

fendant's Exhibit A foi* identification, which was

received in evidence and marked

Plaintiff's Exhibit No. 8,

and, abstracted, is as follows:

Exhibit No. 8.

Lease dated June 14, 1929, between Town of

Tempe, as Lessor, and J. A. Wellington, as Lessee.

Term of lease twenty years from and after June

14, 1929, property leased being river land bearing

sand and gravel situate within the corporate limits

of Lessor, description unimportant.

Terms and Conditions of Lease:

Lessee obligated to commence, within ninety days,

and prosecute with reasonable diligence the con-

struction of a modern plant for cleaning and re-

fining sand and gravel, and for manufacturing

sand rock and the products thereof and to main-
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tain and operate same during full term of the lease.

Rental for period commencing June 14, 1929, and

ending December 31, 1929, at rate specified in

existing lease between parties, and except as to

rates, existing lease superseded by this lease. Fur-

ther rental of $45,600.00 payable as follows:

Year 1930 $100.00 per month

Year 1931 $125.00 per month

Year 1932 $150.00 per month

Year 1933 $175.00 per month

Year 1934 $200.00 per month

Year 1935 $250.00 per month

Each year beginning January 1, 1936, to the end

of lease $200.00 per month. Rental payable on the

15th day of each month after accrual. First pay-

ment to be made February 15, 1930. The idea be-

ing that rent shall be paid on the 15th day follow-

ing the accrual thereof and the final month's rent

shall be paid on the 15th day of the month next

following the termination of the lease. Lessee to

sell T^essor sand and gravel at ten per cent dis-

[86] count from regular selling market price for

Lessor's use for public work undertaken and con-

structed by Lessor.

Tjcssor entitled itself to enter leased premises and

remove sand and gravel for its own purposes for

])nblic work undertaken and constructed by it, pro-

vidinci,- that by so doing there is no interference

with machinery or workings of Lessee.

Ijessee, not being in default, has thirty days to

remove improvements after termination of lease.
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Lessee given the rights and benefits of a pre-

ferred bidder for a new lease at the expiration of

lease, providing Lessee not in defanlt.

Lessee given right to assign lease or any of his

rights thereunder.

Lessee during term of lease given right to use any

portion of bank of Salt River contiguous to leased

property for the purpose of ingress and egress, and

in the general operation of the activities contem-

plated by this lease. The lease further provides:

''Should the Lessee fail, for a period of four

months, to make the rental payments herein pro-

vided to be made and/or fail in any material man-

ner to comply with the covenants and agreements

herein contained to be kept and performed by

Lessee, then, and in that event. Lessor shall have

the right at its option to declare this lease at an

end or to recovei- damages for the breach thereof.

Rent unpaid for any period of four months shall

constitute a lien on improvements of Lessee up(^n

leased premises until such rent in arrears is paid."

Lease duly executed by Town of Tempe and by

J. A. Wellington and execution acknowledged.

RECROSS EXAMINATION.

I did not directly—I believe my attorney made an

effort to reinstate the lease after receipt of notice

from the Town of Tempe. Witness excused. [87]
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WALTER S. WILSON,

called as witness by the plaintiff, testified:

I am now and have been a little over five years

Clerk of the Superior Court of Maricopa County,

x\rizona. I have the docket, register of actions, and

fee book No. 47 of the Superior Court of Maricopa

(younty, Arizona, showing cause No. 32,529. On page

535 the cause docketed is entitled: Southwest Sand

and Gravel Company, a corporation, plaintiff,

versus Arizona Rock Products Company, a cor-

poration, J. A. Wellington, W. P. Sims, Wheeler

Engineering Company, a corporation, J. D. Hal-

stead Lumber Company, a corporation, John Doe,

Richard Roe, Herbert Poe, Black Corporation,

AVhite Corporation, and Brow^n Corporation, de-

fendants. Stockton & Perry appear as attorneys

for the plaintiff, Moore, Elliott & Shimmel, F. H.

Lyman and M. L. Ollerton appear as attorneys

separately foi' different defendants. The complaint

was filed in this action July 1, 1930. On July 19,

1930, the cause was assigned to Division No. 2.

This record contains following entries: July 19,

1930, "Filed bond and filed certificate of appoint-

ment of receiver; filed order appointing H. Doug-

lass as receiver." July 23, 1930, ''Notice of hearing

of petition and filing of petition of receiver to

issue certificates.
'

'

Q. And what appears on July 30 in regard to

authorizing the issuance of receiver's certificates?

A. That is another minute of the court, ''Order

authorizing issuance of receiver's cei-tificates ".
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(Testimony of Walter S. Wilson.)

Q. What instrument was filed on the same date

in regard to the issuance of certificates'?

A. ''Filed order to issue certificates".

Q. What entry appears on August 7th in regard

to an order made by the court as to a contract

with the Central [88] Arizona Light and Power

Company ?

A. ''Order authorizing receiver to enter into

contract with the Central Arizona Light and Power

Company." August 2, 1930, "filed separate answer

of Arizona Rock Products Company, a corpora-

tion". August 27, 1930, "Filed an amended an-

swer of Arizona Rock Products Company".

Whereupon, it was stipulated that on the 19th

day of July, 1930, in said action H. Douglass was

appointed receiver and was authorized to pay the

operating expenses and debts of the business and

to perform all other acts and duties which the

court should, [89] by proper order, direct.

The answer and cross-complaint of defendant,

W. P. Sims, in said action was filed January 21,

193L

Whereupon, said answer and cross-complaint was

offered and received in evidence and marked

Plaintiff's Exhibit No. 9,

and, abstracted, is as follows:
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Exhibit No. 9.

Answer and cross-complaint of W. P. Sims, in

the Superior Coui-t of Maricopa Coimty, Arizona,

Cause No. 32,529, filed in said court January 21,

1931, consisting of a general demurrer in effect

that complaint does not state facts sufficient to

constitute a cause of action against W. P. Sims,

followed by prayer for dismissal of the complaint

as to W. P. Sims and for costs.

W. P. Sims, by way of further answer and re-

sponse to said complaint and by way of cross-com-

plaint and cause of action against Arizona Rock

Products Company, a corporation, J. D. Halstead

Lumber Company, a corporation, Wheeler Engi-

neering Company, a corporation, and J. A. Welling-

ton, defendants named in said cause, and Southwest

Sand & Gravel Company, a corporation, plaintiff

therein, alleges:

In Paragraph 1, alleges corporate capacity and

residence of parties.

In Paragraph II, it is alleged:

"That heretofore to wit, on or about the 31st

day of October, 1929, said Arizona Rock Products

Company, a corporation, became and was indebted

to the said W. P. Sims in the sum of Ten Thou-

sand ($10,000.00) Dollars; that as evidence of said

indebtedness and to secure the payment thereof

said Arizona Rock Products Company, a corpora-

tion, made, signed and delivered its certain promis-

sory note, in writing, to the said W. P. Sims,

wherein and whereby for value received it prom-
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ised and agreed to pay to the said W. P. Sims

the sum of Ten Thousand ($10,000.00) Dollars, in

gold coin of the United States of America, at the

Phoenix National Bank, in the city of Phoenix,

state of Arizona, with interest thereon in like gold

coin from date until paid, at the rate of eight per

cent per anniun, payable quarterly, said interest, if

not so paid, to be added to and become a part of

the principal thereof, and thereafter bear interest

at the rate of eight per cent per annum; that said

note further provided that should there be any de-

fault in the payment of any installment of interest

when due then if the payee or holder of said note

should so elect the principal siun thereof and all

[90] accrued and unpaid interest thereon should

forthwith become due and payable, nothing in said

note or in the mortgage mentioned in said note to

the contrary notwithstanding; and in case suit or

action be instituted to collect said note or any por-

tion thereof, the Arizona Rock Products Company
promised to pay, besides the costs and disburse-

ments allowed by law, such additional sum as the

court may adjudge reasonable as attorney fees in

such suit or action; said note is secured by a mort-

gage of even date therewith; said note is dated at

Phoenix, Arizona, October 31st, 1929, and signed,

Arizona Rock Products Company, by H. R. Hayne,
its Vice-President, and attested with the seal of

said corporation by Leo N. Roach, as its Secretary

;

that a copy of said promissoiy note, marked Ex-
hibit ''A" is attached hereto and made a part of

this cross complaint."
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In Paragraph III it is alleged:

^'That coincident with the execution and delivery

of said promissory note, and for the purpose of

further securing the payment of said indebtedness

and the payment of said note, and as a part of the

same transaction, the said Arizona Rock Products

Company, a corporation, made, executed and deliv-

ered its mortgage to the said W. P. Sims, wherein

and whereby, in consideration of the sum of Ten

Thousand ($10,000.00) Dollars, to it in hand paid

by the said W. P. Sims, of the city of Phoenix,

Arizona, named therein as mortgagee, has granted,

sold and conveyed, and by said presents did grant,

sell and convey unto the said W. P. Sims, mort-

gagee, all that certain property described as follows

;

to-wit:"

Then follows the description of the identical prop-

erty described in judgment of April 2, 1931, pre-

viously set forth herein as a part of plaintiff's

Exhibit No. 3 in evidence.

It is then alleged as follows:

"To have and to hold the above described prop-

erty, together with all and singular the rights and

appurtenances thereto in anywise belonging unto

the said W. P. Sims, his heirs, executors, admin-

istrators and assigns forever.

And said mortgage further recited that said con-

veyance was intended as a mortgage to secure the

payment of said promissory note of even date here-

\vith, executed by the mortgagor to the mortgagee.
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calling for the principal sum of Ten Thousand

($10,000.00) Dollars, together with interest thereon

at the rate of eight per cent per annum payable

quarterly, due one year from date.

Said mortgage further provided that the mort-

gagor should keep said rock, sand and gravel plant,

and all structures, buildings, machinery, equipment

and appliances of whatsoever kind, insured in favor

of said mortgagee in a good company to be selected

and approved by the said mortgagee, in a sum not

less than Ten Thousand ($10,000.00) Dollars, during

the life of said mortgage, and in case said mort-

gagor should fail to seure said insurance, said mort-

gagee was authorized to procure the same.

Said mortgage further provided that said con-

veyance should be void if said promissory note,

principal and interest, be well and truly paid when

due, according to the tenor and effect thereof, but

it was distinctly understood and agreed that if the

interest on said promissory note, or the principal

thereof should not be punctually paid when the

same became due, as in said x^i'omissory note men-

tioned, or in case of failure of [91] the mortgagor to

pay before delinquent any taxes or assessments

levied against the property or any thereof, the sub-

ject of said mortgage, or in the event the mortgagor

failed to perform all and singular the terms and con-

ditions upon its part to be performed, contained and

set forth in a certain written agreement of even

date of said mortgage, wherein the mortgagor is

named as first party, and mortgagee is named as
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second pai-ty, and upon the condition of which the

mortgagee loaned the mortgagor said sum of Ten

Thousand ($10,000.00) Dollars, evidenced by said

promissory note, to secure the payment of which

said mortgage was given, then and in such event,

the principal sum of said note and interest thereon

should be deemed and taken to be wholly due and

payable and proceedings forthwith be had by said

mortgagee, his heirs, executors, administrators and

assigns for the recovery of the same, either by suit

on said note, or on said mortgage and note, and

in any suit or other proceedings that may be had

for the recovery of said principal sum and interest

thereon, it shall and may be lawful for the said

mortgagee, his heirs, executors, administrators and

assigns to include in the judgment that may be re-

covered, attorneys fees in a reasonable sum to be

adjudged and fixed b}^ the court additional on the

amount found due the plaintiff on said note and

mortgage, as well as all payments that the said

mortgagee, his heirs, executors, administrators or

assigjis may be obligated to make for his, their or

its security, or on account of any taxes, insurance,

charges, encumbrances or assessments whatsoever

on, against or in respect to said property, or any

thereof, legally laid or made thereon.

That said mortgage was dated the 31st day of

October, 1929, and signed by Arizona Rock Prod-

ucts Company, by H. R. Hayne, and attested with

the seal of said corporation by Leo N. Roach, its

scorotjwy, and by W. P. Sims, mortgagee.
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That said mortgage was duly acknowledged by the

mortgagor, through its duly qualified officers, and

certificate of such acknowledgment attached to said

mortgage so as to entitle the same to be recorded.

That said mortgage was also verified by the ai-

fidavits of H. R. Hayne, as vice president of said

Arizona Rock Products Company, and by W. P.

Sims, mortgagee therein, each for himself and not

one for the other, under oath, that said mortgage

was bona fide and made without any design to de-

fraud or delay creditors.

That a copy of said mortgage is hereto attached,

marked Exhibit ''B", and made a part of this com-

plaint.

That said mortgage was thereafter, to-wit, on the

31st day of October, 1929, at the hour of 4:22 o'clock

in the afternoon of said day, filed in the office of

the county recorder of said county as chattel mort-

gages are I'equired by the statutes of the state of

Arizona to be filed, and the minute of such instru-

ment was duly entered in the book provided there-

for, to-wit, Book 47 of chattel mortgages, at page

153, showing the time of reception, the name of the

mortgagor, the name of the mortgagee, date of the

instrument, the amount secured and a general de-

scription of the property described in said mort-

gage; that at said time a duplicate of said mort-

gage was filed for record in the office of said county

recorder and said mortgage was duly recorded in

book 236 of Real Estate Mortgages, at page 84

thereof."
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In Paragraph IV it is alleged:

''That the property described in plaintiff's com-

plaint is the identical property, in whole or in

part, described in said mortgage
; [92]

That the receiver heretofore appointed by this

court in this cause, and directed to take charge of,

operate and control the various properties and busi-

ness of said Arizona Rock Products Company, has,

under the authority /ested in him by said order,

taken possession of all of the property described in

said moi*tgage, and is using, controlling and operat-

ing the business of said Arizona Rock Products Com-

pany, using therefor all [93] of said properties de-

scribed in said mortgage, including large quantities

of machinery, which has deteriorated and worn by

said use, and is using and applying the proceeds

derived from said operation for the satisfaction of

its claims and demands against said Arizona Rock

Products Company, which are secondary and sub-

ordinan^ to the lien of said mortgage, and is thereby

depleting the security given to the said W. P. Sims,

by the terms of said mortgage, and in derrogation of

rights secured by said mortgage; that should the

operation nnd control of said business be continued

by the receiver and the proceeds thereof directed

to the payment of claims which are subsequent and

subordinay/i to the lien f)f said mortgage, the lien

and claim of the said AV. P. Sims under said mort-

gage would be entirely dissipated;

That heretofore, under date of July 30, 1930, said

receiver was authorized and empowered to borrow
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the sum of Three thousand ($3,000.00) Dollars, and

caused a lien to be created upon said iDroperties

which Avould be first and superior to all other liens,

and to use the proceeds of such loan for the pur-

pose of paying unsecured debts of said Arizona

Rock Products Company ; that said order is directly

in contravention with the rights of the said W. P.

Sims under said mortgage, and tends to deteriorate

and deplete the security to which the said W. P.

Sims is entitled."

In Paragraph Y, it is alleged:

'^Said cross complainant is informed and believes,

and therefore alleges, that said defendant, Arizona

Rock Products Company, is now, and before the

commencement of this action, was insolvent and

without assets sufficient to meet its obligations, and

that its indebtedness is in excess of Thirty-three

thousand ($33,000.00) Dollars, over and above any

claim and demand which the said Southwest Sand

and Gravel Company has set up in its complaint.
'

'

In Paragraph YI, it is alleged:

''That said cross complainant, W. P. Sims, is a

party defendant to said action, but that no ser-

vice of said summons and complaint has ever been

made upon him, and that he knows of the institu-

tion of said suit only indirectly and by hearsay

and report."

In Paragraph YII, it is alleged:

''That by reason of the limited tenure and re-

stricted powei- of the receiver it is not practicable

for him to carry on said business to the best uos-
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sible advantage, and that he is unable to contract

most advantageously for business which would ordi-

narily cover a long period of time; that by reason

of such limitations and restrictions the machinery,

which is in part the subject of said mortgage, and

being operated by the receiver, is being worn out

and its value depleted upon unprofitable business,

so that the interests, not only of said mortgagee, but

of all other creditors, are not being best served by

long continuance of operation by the receiver; that

the contracts upon which the said receiver is now

working will, in the course of a comparatively short

time, be completed, and under the receivership such

contracts cannot be satisfactorily nor most profit-

ably renewed; that the season of the year is ap-

])roaching when pro])orties of this character cannot

be sold to the best advantage. It is therefore of im-

mediate and pressing importance that, to said mort-

gagee, as well as to all other persons interested

in this litigation, all of the properties which are

subject of said mortgage and which are now held

under the receivershij), should be sold as speedily

as possible by the receiver under order of this

court, and upon such notice as this court may di-|j

rect, and the proceeds derived from such sale re-

served for the payment of claims in order of their

preference as the same may be adjudged by the
j

court."

In Paragraph YIII, it is alleged

:

"

"That there is now due and owing and unpaid

upon said note and mortgage the principal sum of

Ten Thousand ($10,000.00) Dollars, together with
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interest thereon at the rate of eight per cent per

annum from and after the e 30th day of April,

1930."

In Paragraph IX, it is alleged:

"That it has been necessary for said mortgagee

to employ legal counsel for the protection of his

security in the recovery of the indebtedness due

him upon said note, and in the prosecution of this

cross complaint, and that said note and mortgage

provide, as hereinbefore alleged, for the recovery

under such exigencies of a reasonable sum as at-

torney fees, to be paid the holder of said note and

mortgage, in addition to all other costs, charges and

obligation; that a sum equal to ten (10) per cent of

the amount due upon said note and mortgage and

additional thereto is a reasonable attorney fee for

those services provided for by said note and mort-

gage ; that by the terms of said mortgage such fees

are a lien upon all property the subject of said mort-

gage as of the date when said mortgage became a lien

upon said premises, to-wit: October 31st, 1929."

In Paragraph X, it is alleged:

"That said cross complainant is informed and

believes and upon such information and belief al-

leges, that th(^ Southwest Sand & Gravel Company,

J. A. Wellington, Wheeler Engineering Company,

and J. I). Halstead lAunber Company have, or claim

to have, some right, title, interest or lien in or to

said properties, the subject of said mortgage, or of

some part thereof, which right or interest or lien

or claim of right, interest or lien in and to said

property, if any, was acquired subsequent to the
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lien of said mortgage, and are subsequent, subject

and subordinate to the liens of said mortgage."

The prayer is as follows

:

''WHEREFORE, said W. P. Sims, cross com-

plainant and mortgagee as aforesaid, prays for the

order and judgment of this court, as follows, to wit:

[95]

(1) That he have judgment against said Arizona

Rock Products Company, a corporation, for the sum

of Ten Thousand ($10,000.00) Dollars, together with

interest thereon from and after the

day of , 1930, at the rate of

eight per cent jjei* annum, together with an attorney

fee of ten per cent additional on all sums found due

on said note and mortgage, together with his costs

in this action;

(2) That he be adjudged to have a lien upon

all property, the subject of said mortgage, and here-

inbefoi'e described, in accordance with the terms and

provisions of said mortgage, for the payment of

said sum due upon said note and mortgage, and

foi- the satisfaction of' the money judgment here-

inbefore prayed for, and that said lien be decreed

to have attached and become effective on all said

proi)erty as of the date of the filing for record of

said mortgage, to wit: October 31st, 1929, and

that said lien be decreed foreclosed and said prop-

erty sold for the satisfaction thereof in accor-

dance with the provisions of the statutes of the

state of Arizona providing for the foreclosure of

mortgages, unless this court shall order a sale of
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said property by the receiver as hereinafter prayed

for; and that said Southwest Sand & Grravel Com-

pany, a corporation, Arizona Rock Products Com-

pany, a corporation, J. A. Wellington, Wheeler

Engineering Company, a corporation, and J. D.

Halstead Lmiiber Company, a corporation, and all

of them, and all parties claiming under them or

either or any of them, subsequent to the commence-

ment of this action and every person whose con-

veyance is subsequent or subsequently recorded,

may be barred and foreclosed of all right, title,

claim, lien and equity of redemption of all said

mortgaged property and every part thereof

;

(3) That the receiver heretofore appointed in

the course of this action by this court be authorized

and empowered and directed, and upon such terms

and after giving such notice as this court may di-

rect, and as speedily as may be, sell all of said prop-

ert}^, and report the sale thereof to this court, and

pay the proceeds derived from such sale into this

court, and that upon the final adjudication and fore-

closure of said mortgagee's lien, that he be ad-

judged to have a first and prior claim for the pay-

ment of said note, attorney fees and costs out of

the proceeds from such sale, after the payment of

the necessary and legal expenses of said receiver

incident to the performance of his official duties

under the direction of this court;

(4) That he have such other and further relief,

and further judgment and decree of this court, as

may be just and equitable in the premises."
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The pleading is signed by F. H. Lyman, attorney

for defendant and cross-complainant, W. P. Sims

and is duly verified by W. P. Sims on January 21,

1931.

To the complaint is attached a note dated October

31, 1929, for ten thousand dollars ($10,000.00) pay-

able one year [96] after date to the order of W. P.

Sims, and executed by Arizona Rock Products

Company.

The material parts of the mortgage attached to

and made a part of said cross-complaint are

:

Arizona Rock Products Company, a corporation,

mortgagor; W. P. Sims, mortgagee. Then follows

a description of the identical property described in

the judgment dated April 2, 1931, being a part of

Plaintiff's Exhibit 3 in evidence.

Said mortgage then recites:

"TO HAVE ANT) TO HOLD the above described

property, together with all and singular the rights

and appurtenances thereto in anywise belonging

unto the said W. P. Sims, mortgagee, his heirs,

executors, administrators and assigns FOREVER.

This conveyance is intended as a mortgage to

secui'e the i^ayraent of a certain promissory note of

even date hej-evvith executed by mortgagor to mort-

gagee herein calling for the ])rincipal sum of Ten

Thousand ($10,000) Dollars, together with interest

thereon at the rate of eight per cent (8%) per

annum, ]jayable quarterly, due one year from date.

Mortgagor agrees and does hereby covenant to

keep the said rock, sand and gravel plant, and all
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structures, buildings, machinery, equipment and a]:>-

pliances of whatsoever kind, the subject of this

mortgage, insured in favor of mortgagee, in a good

company to be selected or approved by mortgagee,

in a smn not less than $10,000, during the life of this

mortgage, and in case mortgagor shall fail to secure

said insurance, mortgagee is authorized hereby to

procure the same.

And this instrmnent shall be void if said promis-

sory note, principal and interest, be well and truly

paid when due according to the tenor and effect

thereof.

But it is distinctly understood and agreed that if

the interest on said promissory note or the principal

thereof shall not be punctually pjjid w^hen the same

shall become due as in said promissory note men-

tioned or in case of the failure of mortgagor to pay

before delinquent any taxes or assessments levied

against the property or any thereof, the subject of

this mortgage, or in the event mortgagor fails to per-

form all and singular the terms and conditions upon

its part to be performed, contained and set forth in

that certain written agreement of even date here-

with, wherein mortgagor is named first party and

mortgagee is named second party, and upon the con-

dition of w^hich mortgagee loaned mortgagor said

sum of Ten Thousand ($10,000.00) Dollars, evi-

denced by said promissory note to secure the repay-

ment of w^hich this mortgage is given, then and in

such case, the principal sum of said note and the

interest thereon shall be deemed and taken to be

\vholly due and payable and proceedings may forth-
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with be had by the said mortgagee, his heirs, execu-

tors, administrators and assigns for the recovery

of the same, either by suit on said note, or on this

mortgage and note; and in any suit or other pro-

ceedings that may be had for the recovery of the said

principal sum [97] and interest thereon, it shall and

may be lawful for the said mortgagee, his heirs,

executors, administrators or assigns, to include in

the judgment that may be recovered attorney's fees

in a reasonable sum to be adjudged and fixed by the

court additional on the amount found due the plain-

tiff on said note and this mortgage, as well as all

payments that the said mortgagee, his heirs, execu-

tors, administrators or assigns may be obligated to

make for his, their or its security, or on account of

any taxes, insurance, charges, encumbrances or as-

sessments, whatsoever on, against or in respect to

said property, or any thereof, legally laid or made

thereon.

TN AVITNESS WHEREOF, Arizona Rock Prod-

ucts Company, the mortgagor above named, has

caused its corporate name and seal to be hereto af-

fixed by its Vice-President and Secretary, and mort-

gagee has hereto set his hand this 31st day of

October, 1929."

The mortgage is executed by mortgagor and mort-

gagee and is duly acknowledged by mortgagor and

mortgagee and to the mortgage is attached affidavits

in behalf of mortgagor and by mortgagee of bona

fides and good faith and that it is made without any

design to defraud or delay creditors, required in

mortgages of personal property.
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Said mortgage was recorded in the office of the

County Recorder of Maricopa County, Arizona, as

a realty mortgage in Book 236 of real estate mort-

gages at page 84 thereof, on the 31st day of October,

1929, and on the same date in said office of the

County Recorder of Maricopa County, Arizona, said

mortgage was filed as a chattel mortgage and in-

dexed in Book 47 of Chattel Mortgages, at page 153.

Whereupon, it was stipulated that copies might

be substituted for all original records produced by

the witness, whether offered by plaintiff or de-

fendant at any time during the course of the trial,

and that the originals might be withdrawn.

On February 12, 1931, petition of W. P. Sims

for an order authorizing and directing the receiver

to sell property and assets of the Arizona Rock

Products Company was filed. Said petition was

offered and i-eceived in evidence and marked

Plaintiff's Exhibit No. 10,

and abstracted is as follows: [98]

Exhibit No. 10.

Petition of W. P. Sims for an order authorizing

and directing receiver to sell property and assets

of Arizona Rock Products Company, a corpora-

tion, filed in Cause No. 32,529, Superior Court of

Maricopa County, Arizona, on February 12, 1931.

Petition recites filing answer and cross-complaint

of defendant Sims on the 21st day of January, 1931,
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and service thereof upon all defendants and the

possession of all of the assets of Arizona Rock

Products Company by the receiver. The court is

petitioned

:

"to sell said property and assets and return the

proceeds therefrom into this court to abide the

further order and action of this court in the dis-

tribution thereof as the rights of the several parties

hereto shall appear, and as a basis of this applica-

tion your petitioner alleges:"

Then follows in Paragraph I an allegation of filing

of answer and cross-complaint, alleging ownership

of note for $10,000.00, and mortgage securing the

same and that the mortgage is long past due, the

interest on said note is accmimlated and is unpaid

since the month of April, 1930, and that the prop-

erty included in the mortgage includes substantially

all of the assets in the hands of the receiver and

describes said property, the description being the

same as that of the property described in the judg-

ment, a part of Plaintiff's Exhibit No. 3, heretofore

set forth herein.

In Paragraph II it is alleged that the mortgage

was recorded on the 31st day of October, 1929, and

that it constitutes a first and prior lien upon all of

the property described in the mortgage and that

upon it interest is due and unpaid as hereinbefore

stated.

In Paragraph III, it is alleged:

*'That heretofore by stipulation between the

])laintiff in said action and the defendant, Arizona
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Rock Products Company, petitioner's mortgagor, a

receiver was appointed by this court on the 19th

day of July, 1930; that the receiver so appointed

was H. Douglas, who immediately thereafter quali-

fied as such receiver and under the order and au-

thority of this court took possession of all property

and assets of said defendant Arizona Rock Prod-

ucts Company, which included all the property and

assets described in petitioner's said mortgage; that

said receiver thereupon proceeded to operate the

business of Arizona Rock Products Company, said

business [99] consisting in the extraction, prepara-

tion, delivery and sale of sand, gravel and rock, in-

cluding the operation of extensive and valuable

machinery, which, among other things, is the sub-

ject of said mortgage; that all of said machinery

is ill a measure perishable, subject to wear and

deterioration by operation and use; that said busi-

ness further operates upon leased premises and

under leases of said premises, which said leases are

also the subject of said mortgage; that said leases,

as your petitioner is informed and believes, call,

from time to time and at frequent intervals, for the

payment of rent in order to maintain lessee's tenure

upon said premises, and that the failure for any

considerable length of time to meet such payments

would imperil petitioner's security for his said debt

under said mortgage."

In Paragraph IV, it is alleged

:

''That heretofore, on or about the 20th day of

January, 1931, said receiver made his report to this

court from which it appears as petitioner is in-
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formed and believes that after paying the costs of

operation of the plant above mentioned there re-

mained in his hands the sum of $392.92."

In Paragraph V, it is alleged:

"Your petitioner is informed and believes that

said defendant, Arizona Rock Products Company,

petitioner's mortgagor, is insolvent; that said Ari-

zona Rock Products Company in its second amended

answer filed herein, on the 10 day of Jan'y 193i,

admitted said insolvency, and admitted that its in-

debtedness at that time amounted to upwards of

thirty-three thousand dollars, not including any

claim which the plaintiff herein might make or had

made in this cause."

In Paragraph VI, it is alleged:

"Your 2)etitioner is fui'ther informed and be-

lieves that the chief source from which said re-

ceivei' has derived his income is in carrying on a

certain contract of the Arizona Rock Products

Company for the sale or sand, gravel products, and

that said contract will soon terminate, and that

there is no other prospect of any substantial income

from any other source, and upon said information

petitioner alleges that with the termination of said

contract the receiver would be pi'actically without

other resource and without means for carrying on

said business or paying the accruing rentals so that

the petitioner is likely to lose the security contained

in his mortgage."

In Paragraph VII, it is alleged:

"That by reason of the limited tenure and re-

stricted power of the receiver it is not practicable
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for him to carry on said business to the best pos-

sible advantage, and that he is unable to contract

most advantageously for business which would ordi-

narily cover a long period of time; that by reason

of such limitations and restrictions the machinery

which is in part the subject of said mortgage, and

being operated by the receiver, is being worn out

and its value depleted upon [100] unprofitable busi-

ness, so that the interests, nor only of said mort-

gagee, but of all other creditors, are not being best

served by long continuance of operation by the re-

ceiver; that the contracts upon which the said re-

ceiver is now working will, in the course of a com-

paratively short time, be compe/ted, and under the

receivership such contracts cannot be satisfactorily

nor most profitably renewed; that the season of the

year is approaching when properties of this char-

acter cannot be sold to the best advantage. It is

therefore of immediate and pressing importance

that, to said mortgagee as well as as to all other per-

sons interest in this litigation, all of the properties

which are subject to said mortgage and which are

now held under the receivership, should be sold as

speedily as possible by the receiver under order of

this court, and upon such notice as this court may
direct, and that the proceeds derived from such sale

reserved for the payment of claims in the order of

their preference as the same may be adjudged by

this court.

That because of the imminent danger of loss,

total or complete, of petitioner's security under ex-

isting conditions, and continued operation by the
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receiver, and because of the obvious and admitted

insolvency of the mortgagor and defendant in the

above entitled cause, Arizona Rock Products Com-

pany, and because of the perishable character of the

mortgaged property and the impossibility of profit-

ably continuing the operation of the business under

any receivership,"

The prayer is:

"Petitioner prays, that this court direct the

receiver, upon due notice as may be provided in

such order, to sell all the property and assets now

held by said receiver, under such terms and condi-

tions as this court may deem expedient, and to

bring the proceeds of said sale into court to abide

the further orders of this court upon the termina-

tion of this action and the distribution of such

proceeds to the parties entitled thereto as their

se\eral rights may appear/^

The petition is dated the 9th day of February,

1931, and signed by W. P. Sims, petitioner, and

F. H. Lyman, attorney for petitioner, and is duly

verified by W. P. Sims.

On January 10, 1931, the second amended answer

of Arizona Rock Products Company was filed. The

same was offered and received in evidence, marked

Plaintiff's Exhibit No. 11

and, abstracted, is as follows:

Exhibit No. 11.

Second amended answer of defendant, Arizona

Rock Products Company, a corporation, to plain-
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tiff's complaint, filed in Cause No. 32,529, January

10, 1931.

In Paragraph I, admits its corporate capacity

and that that it is empowered by its articles of in-

corporation to buy, sell [101] and deal in and with

shares of its own capital stock.

In Paragraph II, admits the execution on the

12th day of June, 1929, of the written agreement

set forth in Paragraph II of the complaint.

In Paragraph III, denies, for lack of informa-

tion and belief, that the agreement set forth in

Paragraph II of plaintiff's complaint was recorded.

In Paragraph IV, admits the execution on or about

the 28th day of March, 1930, of the contract in

writing set forth in Paragraph IV of the plaintiff's

complaint. In Paragraph V, admits that plaintiff

has performed the terms and conditions of the con-

tracts, except as it specifically specifies in this sec-

ond amended answer or in the cross-complaint and

counterclaims attached thereto.

In Paragraph VI, upon information and belief,

denies that $8,124.49 and interest on $7,981.70

thereof at seven per cent per annum from the 30th

day of June, 1930, mitil paid is due, and denies

that plaintiff is entitled to a first and prior lien and

to the foreclosure thereof upon the property and

assets of the defendant. And further in said Para-

graph VI alleges that defendant now is and at all

times since the month of November, 1929, has been

unable to pay its debts as they have become due in

the ordinary course of business and is now and at
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all times since said iiionth of November, 1929, has

been insolvent; that this defendant is now and at

all times since the month of December, 1929, has

been indebted in the smn of approximately $33,-

000.00, exclusive of the claim of indebtedness against

the defendant alleged in plaintiff's complaint, and

upon information and belief, it is asserted:

"that by reason of trade conditions in County of

Maricopa, State of Arizona, and of all the facts, cir-

cmnstances and conditions surrounding this de-

fendant and its business, the entire property and

assets of this defendant when and if converted into

money by judicial sale, or otherwise, are insufficient

to ])ay its said indebtedness in the proximate sum

of said $33,000, exclusive of plaintiff's claim herein,

as aforesaid; that by reason of the said insolvency

of this defendant, the stock- [102] holders and

creditors of this defendant are entitled to hold this

plaintiff upon the contracts aforesaid as a stock-

holder, and to insist that the amount of the subscrip-

tion of this plaintiff to the capital stock of this de-

fendant company be made apx)li cable to the satisfac-

tion of the debts of this defendant company, and that

by reason of the said insolvency of this defendant

company, the said contracts and agreements by this

defendant company with this plaintiff to repurchase

the capital stoclc of this defendant company when

and as provided and set forth in said contracts and

agreements ai-e not enforceable against this defend-

ant (*om})any, and that the enforcement thereof

against this defendant corporation would be a fraud

upon the stockholders and creditors of this defend-

ant corporation."
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The prayer is that plaintiff take nothing and that

defendant be dismissed with its costs and for such

other relief as may appear meet and proper to the

court in the premises. It is signed by H. A. Elliott,

attorney for defendant, Arizona Rock Products

Company.

It is then further alleged:

"Further answering said complaint, and in the

event this Court shall hold that plaintiff herein is

entitled to maintain its said action against this de-

fendant notwithstanding the matters and things al-

leged and set forth hereinbefore in this answer and

notwithstanding the fact of the insolvency of this

defendant, further alleges and shows the Court:"

In Paragraph I next following, it is alleged that

H. Doughiss is receiver appointed in said cause

and that under order of the court he has control of

the assets of the defendant with authority to handle,

manage and control the same and to operate the

business of defendant and to receive and conserve

the income therefrom.

In Paragraph II it is alleged that the defendant

is indebted in the sum of approximately $33,000.00

to various creditors whose names are set forth in

said paragraph with the amount of indebtedness

due such creditor opposite the creditor's name. The

creditors and the amounts due each are the same

as those appearing herein in answer of defendant,

Arizona Rock Products Company to cross-com-

plaint of defendant and cross-complainant, W. P.

Sims, a part of Defendant's Exhibit F. [103]
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In Paragraph III, it is alleged

:

**That is is the duty of the said receiver in the

premises to implead each of the said creditors of

this defendant and under the orders of this Court

to require that the claims of each of said creditors

be presented to and listed with the said receiver for

his allowance or disallowance and thereupon under

the orders of this court to continue to hold in his

custody all of the assets and property of this de-

fendant and to handle, manage and control the same

and to operate the business of this defendant and

to receive and conserve the income therefrom to the

full use and benefit of this defendant and all of its

creditors, as aforesaid."

Next follows the prayer as follows:

^'WHERFORE, this defendant prays that this

Court by its proper order direct and authorize the

said receiver to implead each of the said creditors

and to require that the claims of each of said credi-

tors be presented and listed with said receiver for

his allowance or disallowance, and thereupon to con-

tinue to hold and ccmtrol all of the assets and prop-

erty of this defendant and to handle, manage and

control the same and to operate the business of this

defendant and to receive and conserve the income

therefrom and from time to time disburse the same

as shall api)ear just and proper to this Court in the

premises."

The pleading is signed by H. A. Elliott, attorney

for defendant, Arizona Rock Products Company,

and is verified by said attorney.
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In said cause on March 24, 1931, in Division No.

2 of said court, Judge Jenckes presiding, a minute

entry was entered as follows

:

''Number 32,529, Southwest Sand and Gravel

Company versus Arizona Rock Products Company,

a corporation, at al. Stockton and Perry by Perry,

attorney for plaintiff, H. A. Elliott for Wheeler and

for Arizona Rock Products Company, F. H. Lyman
for Dr. W. P. Sims, T. G. McKesson for Allison

Steel Manufacturing Company; order allowing

stipulation to be filed. Order for receiver to pay to

Dr. Sims $5800 and that the cause be continued

to April 2, 1931 ; Lynch-Cannon Engineering Com-

pany being present by its manager, F. L. Holzer,

consenting thereto, and it is ordered they owe said

amount to the receiver."

In said cause a stipulation was filed March 24,

1931, which was offered and received in evidence,

marked

Plaintiff's Exhibit No. 12,

and abstracted, is as follows:

Exhibit No. 12.

Stipulation in Cause No. 32,529, filed March 24,

1931, reading as follows:

''IT IS HEREBY STIPULATED and agreed

by and between the several parties plaintiff and de-

fendant in the above [104] entitled cause, through

their respective attorneys, that the trial of said

cause, set for March 21st, 1931, and continued on

call until the present date, may be continued and

definitely set for trial not later than Thursday,
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April 2nd, 1931; That said continuance is accepted

and agreed to contingent upon the following con-

ditions, to-wit

:

1. That there be paid forthwith and upon this

date by the receiver, H. Douglass, out of funds

shown by his accounting to be in his hands, the

sum of fifty-eight hundred ($5800.00) dollars, to

W. P. Sims, defendant and cross-complainant, to

apply in partial payment of principal and interest

on the note of Arizona Rock Products Company, a

corporation, to W. P. Sims, secured by a first mort-

gage on various properties of said Arizona Rock

Pi'oducts Company, a corporation, now in the hands

of said receiver.

2. Trial of action shall be had April 2nd, 1931,

and that no application for further continuance will

be asked for.

Dated this 23rd day of March, A. D. 1931"

and is signed in the following manner by the fol-

lowing parties:

''SOUTHWEST SAND & GRAVEL COM-
PANY, a corporation.

Plaintiff,

By STOCKTON & PERRY,
Its Attorneys.

ARIZONA ROCK PRODUCTS COM-
PANY, a corporation.

Defendant,

By H. H. ELLIOTT,
Its Attorney.
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J. A. WELLINGTON,
Defendant,

By STANLEY A. JERMAN,
His Attorneys.

WHEELER ENGINEERING COM-
PANY, a corporation,

Defendant,

By H. A. ELLIOTT,
Its Attorney.

W. P. SIMS,

Defendant and Cross-Complainant,

By F. H. LYMAN,
His Attorney.

J. D. HALSTEAD LUMBER COM-
PANY, a corporation,

Defendant,

By
Its Attorneys.

ALLISON STEEL MANUFACTURING
COMPANY, a corporation.

Interpleader,

By SLOAN, HOLTON, McKESSON
& SCOTT,

Its Attorneys."

There was then introduced in evidence as Plain-

tiff's Exhibit No. ''12" original note and mortgage

which had been introduced in evidence in said Cause

No. 32,529 in the Superior Court of Maricopa

County, on April 2, 1931. Counsel agreed that a

cop3^ [105] of same is included in Plaintiff's Ex-

hibit No. 9.
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On May 7, 1931, objections of the O'Malley Lum-

ber Company to confirmation and sale was filed in

said cause. The same was offered and received in

evidence, marked

Plaintiff's Exhibit No. 13,

and abstracted is as follows

:

Exhibit No. 13.

Objections of O'Malley Lumber Company to con-

firmation of sale filed in Cause No. 32,529 May

7, 1931, signed by Armstrong, Kramer, Morrison &

Roche, Attorneys for The O'Malley Lmnber Com-

pany, a corporation, Interpleader. Said objections,

including the prayer thereto, are in the words and

figures following, to-wit:

''Comes now THE O'MALLEY LUMBER COM-
PANY, a corporation, and objects to the con-

firmation of the alleged sale held by H. Douglass,

the Receiver for the Arizona Rock Products Com-

pany, on the 4th day of May, 1931, upon the fol-

lowing grounds:

(1) That heretofore, on or about the

day of February, 1931, the above styled court in

the above entitled cause ordered and directed The

O'Malley Lumber Company, a corporation, among

and together with other creditors of the Arizona

Rock Products Company, a c()r])oration, to inter-

plead in the above entitled cause and set up the

respective claims of the said creditors, and that

The O'Malley Lumber Company, a corporation, is

a creditor of said Aiizona Rock Products Com-

pany, a corporation, as shown in the complaint in
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interpleader, filed in this court on or about the

6th day of April, 1931.

(2) That at the time the said order of inter-

pleader was entered by this court no notice was

given this interpleader by the said Receiver, or

any officer of this court, and it was not until on or

about the 6th day of April, 1931 that this inter-

pleader discovered that such order had been issued.

(3) That this interpleader has by the said com-

plaint in interpleader filed in this court on the 6th

day of April, 1931, set up grounds and reasons for

the prohibition of the sale of the assets of the

Arizona Rock Products Company by the said Re-

ceiver, which said complaint in interpleader has

not in anywise been acted upon by this court.

(4) That the said alleged sale was based upon

an order of this court which was in violation of

the rights of this interpleader, as set up in said

complaint, and was and is contrary to the statute

providing for the appointment and conduct of Re-

ceivers, which said statute is Paragraphs 3881, et

seq. in iVrticle 23 of Chapter 87, Revised Code of

Arizona, 1928.

(5) That there was at the time said sale was

ordered pending in the Superior Court the said

order of interpleader and that the rights of this

interpleader and other creditors had not been fore-

closed in that no notice of said order had been

served upon them, and [106] that the said credi-

tors did, as soon as they became acquainted with

the said order of interpleader, file their exceptions
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to the action of the court in ordering the Receiver

in this cause to pay $5800.00 to W. P. Sims, mort-

gagee, out of assets in the hands of said Receiver,

which said exceptions and objections have not been

heard by this court and which were undetermined

at the time said alleged sale was held.

(6) That there is provided by law a proper and

adequate manner in which to foreclose and sell

mortgaged personal property, and that the order of

sale by the Receiver in the above entitled cause was

contrary to and in violation of the said statute and

without the scope and authority vested in the court

under and by virtue of the provisions of said Re-

ceiver statute, as set forth above.

WHEREFORE, this interpleader objects to the

confirmation of the alleged sale by the said Receiver,

and prays that the said sale may be quashed and the

judgment upon which said sale was based vacated

by this court, and that a proper hearing be given

upon the complaint of interpleader filed herein by

this interpleader."

On April 2, 1931, objections to payment of secured

creditor out of the then unencumbered assets of the

Arizona Rock Products Company was filed in said

cause. The same was offered and received in evi-

dence, marked

Plaintiff's Exhibit No. 14

and abstracted is as follows:

Exhibit No. 14

Objections of Pratt-Gilbert Hardware Company,

a corporation, to payment of secured creditor out of
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general unencumbered assets of defendant, filed in

Cause No. 32,529 April 2, 1931. The same is signed

by Cunningham, Carson & Gibbons, attorneys for

defendant and interpleader Pratt-Gilbert Hardware

Company and verified by Attorney Gene S. Cun-

ningham. Said objections, including the prayer

thereof, are as follows:

^' Comes now PRATT-GILBERT HARDWARE
COMPANY, A CORPORATION, interpleader in

the above nmnbered and entitled cause, by Messrs.

CUNNINGHAM, CARSON & GIBBONS, its at-

torneys, and respectfully shows unto this Honor-

able Court as follows:

I.

That heretofore one H. Douglass was appointed

receiver of the defendant Arizona Rock Products

Company, a corporation, and thereafter qualified

as such and ever since has been and was on, to wit,

the 23rd day of March, 1931, the duly qualified and

acting receiver of Ai'izona Rock Products Com-

pany, a corporation. [107]

II.

That the said receiver on said date had in his

possession as such Receiver the physical assets of

the said Arizona Rock Products Company, a cor-

poration, consisting of machinery and equipment

for the carrying on of a rock crushing and gravel

screening business in said mortgage pledged to-

gether with other assets unpledged consisting of
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cash and bills receivable are subjected as security

for the payment of his claim; that there was filed

in the above numbered and entitled cause an an-

swer and cross-complaint of one of the defendants,

W. P. Sims, wherein and whereby the said de-

fendant W. P. SIMS sought and prayed for the

foreclosure of a certain chattel mortgage upon the

machinery and personal equipment of said defend-

ant Arizona Rock Products Company and for the

purpose of securing pa3mient of the indebtedness so

secured by said chattel mortgage, said defendant W.
P. Sims petitioned the above entitled Court for an

order directing that all assets of said defendant Ari-

zona Rock Products Company be collected and sold

and that the proceeds be impounded and by the

receiver disbursed to debtors of the Arizona Rock

Products Company in the order of their priority as

fixed by the above entitled Court.

III.

This defendant and interpleader further repre-

sents that said petition for liquidation of said as-

sets and the disbursements of such proceeds re-

ceived from such liquidation to said creditors in

the order of their ])riority, as fixed by this Court,

has ntn'er been passed upon nor determined and

that on the said 23rd day of March, 1931, there was

among other assets of Arizona Rock Products Com-

pany in the hands of said receiver Five Thousand

Eight Hundred Dollars in moneys, which said

moneys were received by the said receiver as ac-

cumulation from the business of the Arizona Rock
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Products Company carried on by him as such; that

on said date there was in existence and in the pos-

session of said receiver the same personal prop-

erty, machinery and equipment of the said defend-

ant Arizona Rock Products Company named in the

chattel mortgage of the defendant W. P. Sims as

security for the payment to him of his claim against

said xlrizona Rock Products Company and sus-

ceptible of sale under foreclosure and that the said

defendant W. P. Sims had by reason of such chat-

tel mortgage as above referred to, no lien or claim

upon the said Five Thousand Eight Hundred Dol-

lars then in the hands of said receiver but that the

said sum of Five Thousand Eight Hundred Dollars

so accmnulated by said receiver out of and from

the carrying on of the said business of the said de-

fendant Arizona Rock Products Company is a fund

out of which certain other creditors of said Arizona

Rock Products Company could in part be paid and

that this petitioner as interpleader and one of the

defendants in said cause is one of said creditors

having an actual bona fide claim against the said

defendant x\rizona Rock Products Company in the

sum of Two Thousand One Hundred Tvrenty-five

and 90/100 Dollars and is entitled to its propor-

tionate part of the said cash accumulated by said

receiver and on hand on the 23rd day of March,

1931, in the same proportion as the said Five Thou-

sand Eight Hundred Dollars bears to the total

amount of debts owing by said defendant Arizona

Rock Products' Company, other than the claim of

the defendant W. P. Sims. [108]
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IV.

Your petitioner further represents that on said

23rd day of March, 1931, the above entitled Court

upon a hearing between the parties to said suit,

ordered and directed the said receiver to pay the

said siun of Five Thousand Eight Hundred Dollars

to said defendant W. P. Sims to the exclusion of

and as a preference over all other creditors of said

defendant Ai'izona Rock Products Company and

that thereafter the said receiver did pay to said

defendant W. P. Sims the said sum of Five Thou-

sand Eight Hundred Dollars.

V.

Your petitioner further represents that said pay-

ment of said sum of said receiver to said defend-

ant W. P. Sims is inequitable and unjust and per-

mits the said defendant W. P. Sims to secure a

preference over and above other creditors of said

defendant Arizona Rock Products Company beyond

the security pledged to him under the terms of his

mortgage by I'eason of which the said other credi-

tors of said defendant Arizona Rock Products Com-

pany are prohibited from securing their propor-

tionate amount of said sum of money, or of any

other assets of said defendant Arizona Rock Prod-

ucts Company.

VI.

Your petitioner further represents that said de-

fendant W. P. Sims and other parties to this suit,

other than this petitioner, are requesting this Hon-
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orable Court to further order the said defendant to

pay to said W. P. Sims the further sum of Five

Thousand Dollars on this, the 2nd day of April,

1931, and that said payment, if made, is also in-

equitable, unjust and in preference to the said W.
P. Sims over and above your petitioner and other

creditors of said defendant Arizona Rock Prod-

ucts Company.

WHEREFORE, your petitioner respectfully

prays that a hearing be had upon this petition and

that the said defendant W. P. Sims be directed to

repay to said receiver the said sum of Five Thou-

sand Eight Hundred Dollars and that said defend-

ant W. P. Sims be permitted and authorized to

foreclose his said mortgage against the security

segregated and pledged thereto and for such other

and further orders as to this Honorable Court may
seem just and proper in the premises."

February 16, 1931, answer of defendant, Arizona

Rock Products Company to petition of W. P. Sims

for order authorizing and directing the receiver to

sell its property and assets was filed in said cause.

The same was offei'ed and received in evidence,

marked

Plaintiff's Exhibit No. 15,

and abstracted is as follows:

Exhibit No. 15.

Reply of defendant, Arizona Rock Products Com-
pany, and answer to petition of W. P. Sims for

order authorizing and directing receiver to sell its

property and assets, filed in Cause No. [109]
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32,529 February 16, 1931. It is si.i^ed by H. A.

Elliott, attorney for defendant, Arizona Rock

Products Company, and is verified by R. V. Leeson,

president of Arizona Rock Products Company. Said

T-eply and answer, including the prayer thereto, is as

follows

:

** Comes now Arizona Rock Products Company,

one of the defendants above named, by its counsel,

H. A. Elliott, with this its reply and answer to the

petition of W. P. Sims, one of the defendants above

named and cross-complainant herein, for an order

authorizing and directing Receiver to sell property

and assets of this defendant, and admits, denies and

alleges as follows:

I.

Admits the allegations contained in Paragraph

I, II and III of said petition.

II.

Admits the allegations contained in Paragraph

IV of said petition, and that heretofore on or about

the 20th day of January, 1931, said Receiver made
his report to this ( -ourt, from which it appears that

after paying the costs of operation of the plant

above mentioned, there remained in the hands of

said Receiver the sum of $392.92, and in this con-

nection, this defendant alleges that the said report

so filed by the said ReceiA^er was erroneous and

wholly failed to set forth and show the true finan-

cial condition of the property and business of this

defendant in the hands of and operated by the said
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Receiver, as alleged in said petition, in this, that in

truth and in fact, as of the 10th day of January,

1931, the date upon which the said Receiver closed

his said account for presentation to this Court,

there was available to the said Receiver, after pay-

ing the costs of the operation of the plant and busi-

ness of this defendant, the full sum of $5,280.26,

and not the sum of $392.92, as set forth in the said

report of the said Receiver, and as is reiterated

upon information and belief in said petition. That

since the rendition of the said account by the said

Receiver, the said Receiver has caused his said

accounts to be recast and is in agreement there was

available to said Receiver, after paying the costs of

the operation of said business and plant, on the

10th day of January, 1931, the said sum of $5,380.26,

and that in due course the said Receiver will so re-

port to this Court.

III.

Answering Paragraph V of said petition, this de-

fendant admits the truth of the allegations made
therein upon information and belief.

IV.

Answering Paragraph VI of said petition, this

defendant admits that the chief source from which

said Receiver has derived his income from the time

of the appoint- [110] ment of said Receiver to the

filing of said petition has been the performance of a

certain contract existing between this defendant and
Lynch Cannon Engineering Company for the sale
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of sand and gravel products, and that the said con-

tract will be fully performed on or about the 1st

day of June, 1931, and denies that there is no other

probability of any substantial income from any

other source and that with the termination of the

said contract the said Receiver will be practically

without other resources and without means for

carrying on said business or paying the accruing

rentals so that said petitioner is likely to lose the

security contained in his said mortgage, either as

averred in the said petition, or otherwise, and, in

this connection, this defendant alleges that during

the tenure of office of the said Receiver and to the

filing of said petition herein, many items of business

in addition to that involved in the performance of

the said contract have been presented to said Re-

ceiver, and that the said Receiver, through a mis-

taken conception of his duties in the premises, re-

fused to accept and perform said items of business.

That said items of business in the aggregate repre-

sented a gross value to this defendant and the said

Receivershi[) of many thous<'mds of dollars, and if

accepted by the said Receiver, would have netted

this defendant and the said Receiver many thou-

sands of dollars, to the full extent of which the

funds available to the said Receiver, as of the said

10th day of January, 1931, as aforesaid, would have

been augumented. That this defendant, its officers

and agents, are well acquainted with and informed

upon the market conditions of the present and of

the immediate future affecting the sale of the prod-

ucts of the business of this defendant, and u])oii
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that information, this defendant is informed and

believes that upon proper conduct of the business

of this defendant by the said Receiver or any other

competent person charged therewith, a gross busi-

ness of at least $5,000.00 per month, and a net busi-

ness of at least $2,500.00 per month can be carried

on throughout the balance of the year 1931, begin-

ning with the month of March of that year, and

continue thereafter indefinitely, and that by reason

thereof, the claim of the said petitioner herein, de-

fendant above named and cross-complainant herein,

the said W. P. Sims, may and will be paid and dis-

charged in full out of the earnings of the said Re-

ceiver in the conduct of the business of this defend-

ant on or before the 1st day of April, 1931. That

this defendant is informed and believes, and upon

such information and belief asserts the fact to be

that the accounting of the last allegation averred is

as follows

:

Net current assets available to Receiver

as of January 10th, 1931 $5,280.26

Add January and February net busi-

ness from the performance of said

contract alone 3,000.00

Add net business from the performance

of said contract during March, 1931 1,500.00

[111]

Add net business other than from the

performance of said contract during

the month of March, 1931 2,500.00

Total $12,280.26
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That the total claim of the said W. P. Sims as of

the 1st day of April, 1931, will be less than the said

smn of $12,280.26.

That there are more than a million yards of rock,

sand and gravel available for beneficiation by this

defendant with its said plant upon the holdings of

this defendant by lease or otherwise, and that the

continued operation of said plant for the purpose

of providing the current assets required to pay and

discharge the claim of the said W. P. Sims will not,

during said earning period, appreciably depreciate

the security of the mortgage referred to in said

petition. That the said Receiver has at all times

operated and will continue to operate the said plant

of this defendant and machinery and appliances

therein efficiently and economically and maintain

the same in a high and satisfactory state of repair-

subject only to ordinary wear and tear and usual

depreciation, and that therein and thereby during

said earning period there will be no appreciable im-

pairment of the security of said mortgage. That the

said Receiver has paid all rentals due upon the

properties and holdings of this defendant under

lease, and has protected and will continue to protect

the same in the interests of this defendant and of all

of its creditors, including that of said defendant

and cross-complainant her-ein, the said W. P. Sims.

V.

Answering Paragraph VII of said petition, this

defendant denies that it is of immediate and press-
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ing importance to the said W. P. Sims and/or to

the other persons interested in this litigation, that

all of the properties which are subject to the said

mortgage and now held under the said receivership

should be sold and the proceeds derived from such

sale reserved for the joayment of the claims of the

creditors of this defendant, either for the reasons

alleged in said Paragraph VII of said petition, or

otherwise, and in this connection this defendant al-

leges that by reason of general business conditions

in the County of Maricopa, State of Arizona, and

elsewhere and by reason of the present state of the

rock, sand and gravel business, being the business

of this defendant in said County of Maricopa and

elsewhere, if the properties of this defendant be

sold at forced judicial or Receiver's sale at any

time within the inunediate future, or before there

shall be a change in the conditions aforesaid, this

defendant is informed and believes, and upon such

information and belief, asserts the fact to be that

the proceeds derived from such sale will be grossly

insufficient to pay all or any substantial part of the

claims of the creditors of this defendant, and not

more than required to meet the single claim of said

defendant and cross-complainant herein, the said

W. P. Sims. That by reason of recent stinmhis to

private building and construction and recent appro-

priation and authority for public work and con-

struction, the business of this defendant will be sub-

stantially increased beginning with said month of

March at least as hereinabove alleged and continue
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indefinitely to the [112] end that within a reasonable

and proper period of time, with due conservation of

the assets and conduct of the business of this de-

fendant, not only may the claim of the said defend-

ant and cross-complainant, W. P. Sims, be paid,

satisfied and discharged in full and without impair-

ment of the security therefor and without denial of

the legal rights of the said defendant and cross-

complainant, the said W. P. Sims, in the premises,

but all and singular the lawful claims and demands
of each and every of the creditors of this defendant
may and will be met and paid as equity and good
conscience demand and require.

That this defendant is informed and believes, and
upon such information and belief asserts the fact
to be that it is the intent and will of each of the
other creditors of this defendant that the claim of
the said defendant and cross-complainant, the said
W. P. Sims, be paid in full as soon as may be out
of the earnings of said receivership, and that the
said receivership be conducted under the orders of
this court to the end that from the earnings of said
receivership the said claims of the said creditors
may be paid and discharged in full in the oi-der in
which they may be entitled in the ]n'emises.

That this defendant has heretofore filed, and in
particular in its answer to the cross-complaint of
said defendant and cross-complainant, the said W.
P. Sims, herein, a full, true and correct list of the
creditors of this defendant and of the amount now
due and owing to each, except in the particulars as
follows, to-wit:
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There is now due and owing to said defendant and

cross-complainant, the said W. P. Sims, approxi-

mately the sum of $10,666.00 (not including attor-

ney's fees as may be fixed), in lieu of the sum of

$10,300.00 set forth in said answer.

The claim of Central Arizona Light and Power

Company in the sum of $1,474.20, and the claim of

Wakefield Service Station in the sum of $149.00

have been paid.

VI.

AND this defendant further alleges and shows

the Court:

That the contract between this defendant and said

Lynch Cannon Engineering Company was entered

into prior to the creation of the receivership herein

and was in course of performance at the time said

receiver was appointed, and is not due to be com-

pleted until on or about the said 1st day of June,

1931. That a contract exists between the State of

Arizona and said LjTich Cannon Engineering Com-

pany for the construction of what is kno\vn as

"Tempe Bridge" at or near the City of Tempe,

County of Maricopa, State of Arizona. That the

said contract of this defendant with said Lynch

Cannon Engineering Company relates to and pro-

vides for the supply by this defendant to said Lynch

Cannon Engineering Company of rock, sand and

gravel recjuired in the construction of said Tempe
Bridge. That the said Tempe Bridge is a link in a

state highway of the State of Arizona. That [113]

the said contract between the State of Arizona and
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the Lynch Cannon Engineering Company is a public

contract and that by reason thereof the said con-

tract between this defendant and the said Lynch

Cannon Engineering Company partakes of the

nature of a public contract, and the performance

on the part of this defendant is necessary and re-

quired for the performance of the said contract

between the State of Arizona and said Lynch Can-

non Engineering C/omx)any. That the existing bridge

over Salt River at or near said City of Tempe and

forming a connecting link with said state highway

and constituting one of the main and most highly

traveled state highways in the State of Arizona is

in a condition of dilapidation and irrepair and is

likely at any time to become unfit for public travel

and use. That public convenience and necessity re-

quire the earliest completion of said new Tempe
Bridge and the early performance of said contract

between the State of Arizona and said Lynch Can-

non Engineering Company.

That the said contract between this defendant and

the said Lynch Caimon Engineering Company is

highly lucrative in the items and particulars herein-

above alleged and that its complete performance is

to the interest and protection, not only of said de-

fendant and cross-complainant herein, the said W.
P. Sims, but of each of the other said creditors of

this defendant.

That, as hereinabove alleged, the business con-

ducted by the said Receiver with the business, plant

and properties of this defendant has been highly
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profitable and will continue to be profitable, not

only throughout and to the completion of said con-

tract with said Ljoich Cannon Engineering Com-

pany, but thereafter and during the continued busi-

ness of this defendant otherwise.

That the said plant of this defendant is the most

modern and efficient of its kind in the State of

Arizona. That said Receiver, during his receiver-

shii3, has produced rock, sand and gravel, of first

class and grade at an average cost of 52^- per yard

and has sold, and will continue to sell, the same at a

price approximating $1.00 per yard. That this de-

fendant is informed and believes, and upon such

information and belief, assei-ts the fact to be that

the said cost of production of 52^; per yard is sub-

stantially less than, and will continue to be substan-

tially less than the cost of production of other busi-

nesses competing with the said business of this de-

fendant.

That it is to the substantial interest and advan-

tage of all parties concerned that the said business

of this defendant continue to be operated under the

orders of this Court.

WHEREFORE, this defendant prays that the

said petition of said defendant and cross-complain-

ant herein, the said W. P. Sims, be denied, and,

That this Court by its proper order direct and
authorize the said Receiver to implead each of the

said creditors and to require that the claims of each

of said creditors be presented and listed with said
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Receiver for his allowance or disallowance, and

thereupon to continue to hold and control all of the

assets and property of this defendant and to handle,

manage and control the same and to operate and to

enter into and perform new contracts in respect to

the business of this defendant and to receive and

conserve the income therefrom, and from time to

time disburse the same as shall appear just and

proper to this Court in the premises." [114]

Without cross-examination, the witness was ex-

cused.

M. L. OLLERTON,

called as witness by the plaintiff, testified:

I was attorney for the plaintiff:* in this action, H.

Douglass, duiing all the time he was receiver of the

Arizona Rock Products Company in the state court.

I am familiar with the circumstances of issuing

receiver's certificate. There was only one certificate

issued to the Consumer's Investment Company. It

was issued to secure a loan from that company to

Douglass as receiver in the sum of $1474.20. The

pur})ose of that loan was to raise money to pay a

bill that had been incurred by the Arizona Rock

Products Comi^any to the Central Arizona Light

and Power Company jH'ior to the appointment of

Douglass as I'eceiver.

The Central Arizona Light and Power Company
insisted that this bill be paid before power would be

sold to the receiver. All of this monev so borrowed
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was actually paid to said Central Arizona Light and

Power Company prior to the furnishing of power

by them to the receiver. The said receiver's certifi-

cate was not paid by the state court receiver.

My recollection is there was no announcement by

Judge Jenckes from the bench of the order to pay

Sims $5800. I did not ever see a written order for

the payment of $5800. Mr. Douglass and myself and

others connected with this case, attorneys, were in

the court room in Judge Jenckes' court in the Supe-

rior Court of Maricopa County, on March 23d

(1931). If I remember correctly, it was for the

purpose of the trial on Dr. Sims' cross-complaint

for the foreclosure of his mortgage. Nothing was

done in open court thei-e, but the counsel represent-

ing the parties and the creditors who were there

went into Judge Jenckes' chambers. Mr. Douglass

and I stood in the courtroom for some time, and

then they came out.

The parties participating in that conversation

were H. A. Elliott representing the Arizona Rock

Products Company and perhaps some of the others

—I don't recall. Mr. McKesson was there repre-

[115] senting the Allison Steel Company, if I

remember correctly, and Mr. Holser, manager of the

Lynch-Cannon Engineering Company was there.

There may have been others. I don't remember
whether Mr. Stockton was there or not. Pie repre-

sented the plaintiff in that action. Judge Lyman
was \hQVQ. I don't recall whether he partici])ntod in

the conversation or not.
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Q. Was there any statement made by the court

in reference to this case after he came in from his

chambers ?

A. I don't recall anything being said by the court

in reference to this case after he came in from his

chambers. I did not, as attorney for the receiver,

consent that an order should be made by the court

to pay the sum of $5800 to Dr. Sims. The payment

of $5800 was made solely because the court had

directed the receiver to do so.

As attorney for Douglass, receiver, I attended the

meeting of the City Council of the City of Tempe

on or about August 8, 1930. The sole purpose of

my attending the meeting was to represent the re-

ceive!'. The action that I took at the meeting in re-

gard to making some arrangement with the Town
of Tempe for the receiver to take sand and gravel

from its property, being the same property that the

Arizona Rock Products Company had been using

for that purpose was that I attempted to secure

from the City of Tempe at that meeting a continua-

tion of the lease under which the Arizona Rock
Products Company had been operating on this par-

ticular property so that the receiver could continue

to operate under that lease.

Plaintiif 's Exhibit No. 6 in evidence does not tell

the whole story of what took place in regard to the

lease. The part it recites here as to Mr. Douglass

operating on that land is correctly told as I recall it.

The other part was the action of the council in can-

celling the lease with Mr. Wellington under which
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the Arizona Rock Products Company had been

operating. At that meeting the council cancelled

the lease prior to the action taken as shown by

[116] plaintiff's exhibit No. 5 in evidence. Said

exhibit No. 5 correctly states the action that was

taken at the meeting. During the state receivership

there were no pajaiients made to the creditors of

the Arizona Rock Products Company except the

payment to the Central Arizona Light and Power

Company and the payment to Dr. Sims.

CROSS EXAMINATION.

Neither I nor the receiver objected to the order

of the court to pay $5800 to Dr. Sims. We thought

of doing it, but w^e did not. Subsequent to the pay-

ment of $5800 to Dr. Sims, two or three reports of

the receiver were filed in the state court, in each of

which the court was asked to approve the disburse-

ment made by the receiver, including the $5800 to

Dr. Sims. In the preparation and filing of those

reports I was acting for the receiver. I never saw

a copy of that minute order for the payment of

$5800 to Dr. Sims before the payment was made. I

advised the receiver to make the payment after the

court had made an order directing him to do so. I

was not present in court on the day the payment
was made.

IN ANSWER TO INTERROGATION OF
THE COURT, the witness testified:
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There was no indemnity given for the receiver's

certificate. To begin with, Douglass as receiver had

$226 to his credit with the Lynch-Cannon Engineer-

ing Company who were building a bridge in Tempe.

We tried for two weeks to induce the Central Ari-

zona Light and Power Company to make a contract

with the receiver to be protected with a bond and

let them have their account against the Arizona

Rock Products Company, but were unsuccessful

with the Central Arizona Light and Power Company

and the Corporation Commission so we succeeded in

finding some person willing to advance this amount

of money [117]

CROSS EXAMINATION of witness resumed:

We had our own thoughts. There Avas nothing

said to me or Mr. Douglass why that money was

advanced. We accepted it and paid this bill and

operated the Rock Products plant to carry on that

contract. We tried to raise three thousand dollars

from the bank with the aid of Mr. Elliott but did

not succeed in doing so. We then worked other

places. The other negotiations were with Mr. Frank
Duffy. I don't know who Mr. Duffy represented.

I did not ascertain that the Consumer's Investment

Company was a company controlled by Mr. O'Mal-

ley. Mr. Duffy did not disclose his principal. We
were not interested. We were interested in paying

the light bill so that we could get money to operate.
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The Lynch-Cannon Engineering Company guar-

anteed the operating expenses against our earnings

and there were always more earnings than they

paid. The greater part of the earnings were from

the Lynch-Camion Engineering Company. The re-

ceiver would take general business. We were hunt-

ing all the business we could get. There was no

good business that I know about offered the receiver

that he did not take. There was not a great amount

of business outside of the business with the Lynch-

Cannon Engineering Company. I don't know if

there was much prospect after the bridge was built.

There was not a great amount that I know of.

There were some prospects Mr. Douglass had. I

don't remember that all were little contracts.

FRANK J. DUFEY,

called as witness by the plaintiff, testified:

I am a member of the bar of this court, the Ninth

Circuit Court of Appeals, the State Bar of Arizona

and of the State Bar of California and the State

Bar of Massachusetts, but I am not admitted to the

Supreme Court of the United States. Since August

[118] 1, 1930, I have been a partner in the firm of

Armstrong, Kramer, Morrison & Roche. Pi'ior to

August 1, 1930, I was connected with the firm which
was then known as Armstrong, Lewis & Kramer,
but not as a partner. The law firm of which I am a

partner represents the O'Malley Lumber Company,
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Arizona Sand and Rock Company and so far as this

case is concerned, the Halstead Lumber Company

and also the present holders of receiver Douglass'

certificate issued at the time Douglass took posses-

sion as state court receiver or immediately after-

wards.

During all of the period since the state court re-

ceivership the firm of which I am a partner has

also been attorneys for the Central Arizona Light

and Power Company. Neither the O'Malley Lum-

ber C.ompany, the Arizona Sand and Rock Com-

pany, the Halstead Tjumber Company, or the present

holders of the receiver's certificate have ever re-

ceived any payment upon the indebtednes due from

the Arizona Rock Products Company or Douglass,

•receiver. No payment has been received from the

trustee in bankruptcy.

Whereupon, counsel for defendant agreed that

the receive!' paid the claim of the Central Arizona

Light and Power by use of the receiver's certificate

as testified by plaintiff's witness M. L. Ollerton.

We did not, on behalf of any of these clients that

we represented, consent to the making of an order

by the Superior Court of Maricopa County, Arizona,

for the payment of $5800 to Dr. Sims. We did not

join in a stijHilation to that effect. On the con-
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trary, the creditors we represented, especially the

O'Malley Lumber Company, and one other, but in

particular the O'Malley Lumber Company, was not

a party to the action at the time that the order or

the stipulation was made and the notice on the

order given, because we filed a plea in intervention

and objections to the order as soon as we heard that

the order was to be made.

I was not present in court when the original order

for the [119] payment of the $5800 was made, but

I was present in the court when Judge Jenckes from

the bench reiterated the order. That was on the

day that we had our petition in intervention acted

upon and presented and argued our objections to

the payment of the $5800. On that day Judge

Jenckes, after granting our petition to intervene

and hearing our arguments on the objections, ovei-

ruled them. My recollection is that it was before

the judgment of foreclosure was made. It was dui*-

ing the period that the question of paying the $5800

was under consideration and as I remember it, be-

fore the final confirmation of the final order to the

receiver to pay the money. I know of the refusal

by the defendant. Dr. Sims, to accept the principal

and interest in full of the note for ten thousand

dollars, the amount of interest and principal being

approximately ten thousand eight hundred dollars,

after the institution of the suit in which Mr. Doug-
lass was appointed receiver. The i-efusal was made
to me after the suit had been filed and while the

receivership was still in existence and before any
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of the proceedings were started in regard to the

disposition of the funds accumulated by the re-

ceiver. I would judge it would be some time in

October or November of 1930.

I asked Dr. Sims to come to my office, and I told

him that I represented some people who had an

interest in the case who were stockholders in the

Southwest Sand & Gravel, who would be glad and

who had authorized me to make an offer to him of

the face of the mortgage plus the accrued interest

to that date; and I told him that I had certified

checks to that amount in my possession and was

ready to purchase the mortgage then. And Dr. Sims

refused the oft'er, saying in substance that he thought

it was of more value as a business proposition to

him that the face of the mortgage. I was ready,

able and willing at that time to pay the full amount

of the note and mortgage due Dr. Sims. I had in

my possession certified checks to the amount of

eleven thousand dollars in two checks. I did not

exhibit them to Dr. Sims. I told him I had them and

if he would sell, I had authority to endorse them

over to him right there. [120] Ho made me a coun-

ter-proposition at that time. He told me that in the

present state of the market he considered his mort-

gage of more value than ten thousand eight hun-

dred dollars; that the least amount he would con-

sider was fifteen thousand. He also stated that he^

thought he knew who I represented and knew what'

they were after, and that if they wanted to deal
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with him they would have to deal with him on a

three-way proposition.

CROSS EXAMINATION.

I represented, in the offer that I made to Dr.

Sims, Donald Kelly, J. A. Wellington and the late

L. B. Hitchcock, three of the stockholders of the

Southwest Sand and Gravel Company.

Q. Whose money was it?

A. The money came to me in two certified checks.

Q. Who gave it to you ?

A. No one gave it to me (counsel interrupt-

ing).

Q. How did it come into your possession?

A. The money did not come to be directly, but I

understood (interrupted by argument of coun-

sel).

Q. From whom did you get it, those certified

checks ?

A. They were handed to me by Mr. Donald

Kelly.

Mr. Donald Kelly was connected with the Con-

sumer's Investment Company, was he not?

A. That, I can't say of my own knowledge.

Q. You had represented the Consumers' Invest-

ment Company in an effort to acquire all of the

sand and gravel bottom from Tempe down to below

Phoenix, had you not ?

A. No, I had not.
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Q. You have represented them in their ambitious

plan to control all of the sand and gravel from

Tempe down to below Phoenix, have you not? [121]

A. No, I have not.

Q. Your firm had*?

A. That, I can't say.

Q. You do not know that your firm did?

A. I know what I handled for them, and I un-

derstood, if I can use that word in court, that there

had been some sort of an attempt. I think that is

current knowledge throughout the valley, but it was

before my time with the firm.

Mr. Kelly was president of the Arizona Sand and

Rock Company. [122] I don't remember talking

to L. B. Hitchcock, now deceased, about buying

the Sims mortgage. I did not talk to either of his

associates in the Schmidt-Hitchcock Company. In

the main, as I recall, I talked about making an

offer to Dr. Sims with Mr. Wellington. I had some

conversation with ^Ir. Kelly about it. I knew Mr.

Wellington personality at that time. I did not know^

at that time that he was a man without means. I

can't say if Wellington put up any part of the

money. There was one check in the sum of approxi-

mately eight thousand dollars and another of ap-

proximately three thousand dollars. I can't say the

exact figures, but I know they totalled eleven thou-

sand dollars. They were payable to me, Frank J.

Duffy. I think they were on two separate banks.

My recollection is that one was the Phoenix Na-
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tional and the other was the Valley or the First

National.

Q. And by whom were they signed?

A. The cashier.

Q. The certification was signed by the cashier,

but who signed the checks that were certified?

A. I didn't say they were certified checks, I said

they were cashier's checks. That was a slip. They

were cashier's checks.

So far as I know and was told, the money used

in securing the checks was raised by at least those

three men, and my understanding was that there

were other stockholders of the Southwest Sand and

Gravel who had contributed to it. I did not buy

those cashier's checks myself. They were not

bought out of my office that I remember. There is

no doubt in my mind. My recollection is that they

came to me. My conversation with Di-. Sims was in

the afternoon, I should judge between two and

three. There is no way I can fix the exact date.

Q. Don't you keep a record in your office of how
you spend your time?

A. I was just thinking of that. I don't want

to depend upon my memory. I could get the exact

date. [123]

Q. Very well. I ask you to do that.

A. Very well, I will fix that in my mind.

Q. Will you also ascertain, if you can, where

the money came from?

A. I think I can do that.
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Mr. STOCKTON.—All right. I would like to

have you do that, and J will ask, if your Honor

please, to continue my cross-examination until when

that information is available.

The COURT.—Is that all?

Mr. STOCKTON.—That is all, subject to that.

Mr. NEALON.—That is all, if your Honor please.

Witness excused. Whereupon, the case was con-

tinued, the Court stating : I will fix a day later. The

matter will be continued and a date will be fixed

for the taking of further testimony.

The further trial of said cause was regularly set

for February 6, 1934, at ten o'clock A. M.

The COURT.—Both sides announce ready with

the undei'standing that after the taking of the tes-

timony of Mr. Roach, the matter will be continued

until the 27th of February.

LEO N. ROACH,

called as witness by the plaintiff, testified:

I am agency examiner for the Reconstruction Fi-

nance Corporation, now living in Los Angeles, Cali-

fornia. I ])reviously lived in Arizona and was chief

bank examiner for the State of Arizona for one

year. I am an accountant. I was secretary of the

Arizona Rock Products Company at the time

1
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Douglass was appointed receiver in the state court

for that corporation. As secretary of the company,

I had charge of the books and records of the cor-

poration. I kept the books myself for a time. At

the time it became insolvent, or went into receiver-

ship, we had a girl bookkeeper. Then the books

were kept under my supervision. The books were

correctly kept. I think [124] it was on July 20,

1930, that I surrendered the books to the receiver

appointed in the state court. The books were kept

under my supervision up until that day.

At that time I made a compilation of the out-

standing indebtedness of the corporation and the

last day or so I have refreshed my memory and

have totalled up the amount of those claims. They

wei'e taken from the books of the corporation. In

the compilation was included amounts due on leases

from the Southern Pacific and there was included in

the compilation rentals to the City of Tempe for

the quarry that was being operated b}^ the cor-

poration. I checked the items of liabilities appear-

ing in Plaintiff's Exhibit No. 11, being the second

amended answer of the defendant, Arizona Rock

Products. Company. I found them correct. The

amount is $33,051.65. That was at the time the

state court receivei- took charge. Thereafter I had

no further connection with the corporation. There

is no item in the computation for Mr. Leeson for

engineering fees. I do not know what the value of

the services he rendered as an engineer was. I pre-

sume that was an indebtedness at the time he did
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the engineering work. No agreement that I have

any knowledge of—at least that I remember—was

made as to what his fee would be and, not knowing

what an engineer is entitled to, I am not sure

whether that was an indebtedness or not. The

work was done before the state receiver took charge.

If there was any value to his services the indebted-

ness had accrued at that time. In the computation

there was no travelling expense included for Mr.

Leeson. I would say he was entitled to consider-

able travelling expense because he had never drawn

any to my knowledge. I could not fix the amount

that he would be entitled to.

Whereupon, plaintiff's counsel had a book marked

for identification, Plaintiff's Exhibit No. 16.

Plaintiif 's Exhibit No. 16 for identification is an

Accounts Receivable record kept under my super-

vision and control and it contains a correct record

of what it purports to be. [125]

Whereupon, plaintiff's counsel had a book marked

for identification.

Plaintiff's Exhibit No. 17.

Plaintiff's Exhibit No. 17 for identification is

a cash-journal of the Arizona Rock Products Com-

pany correctly kejjt under my supervision.
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Whereupon, plaintiff's Counsel had a book

marked for identification,

Plaintiff's Exhibit No. 18.

Plaintiff's Exhibit No. 18 for identification is

the general ledger of the Arizona Rock Products

Company kept under my supervision and control

and is a correct record. It includes the Accounts

Payable.

Whereupon, plaintiff's counsel had a book marked

for identification,

Plaintiff's Exhibit No. 19.

Plaintiff's Exhibit No. 19 for identification is

the minute book of the Arizona Rock Products

Company, including stockholders' and directors'

meetings and was correctly kept. I was secretary

during the whole period up to the appointment

of Douglass as receiver by the state court.

Whereupon, plaintiff's counsel had a book

marked for identification,

Plaintiff's Exhibit No. 20.

Plaintiff's Exhibit No. 20 for identification is the

check book record of the Arizona Rock Products

Company kept under my supervision and control

and it is a correct record.
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Whereupon, plaintiff's counsel had a book marked

for identification,

Plaintiff's Exhibit No. 21.

Plaintiff' 's Exhibit No. 21 for identification is

a cash book of the Arizona Rock Products Com-

pany kept under my supervision and control and

it is a correct record of what it purports to be.

Whereupon, plaintiff' 's counsel had a book marked

for identification.

Plaintiff's Exhibit No. 22.

Plaintiff's Exhibit No. 22 for identification is

the stock record of the Arizona Rock Products Com-

pany. I mean a record of the [126] capital stock

issued by the corporation. It was kept under my
supervision and control and is a correct record of

the transactions it purports to show.

I

Whereupon, plaintiff* 's counsel had a book marked
for identification,

Plaintiff's Exhibit No. 23.

Plaintiff's Exhibit No. 23 for identification is

a journal of the Arizona Rock Products Company
kept under my supervision and control. It is a

correct record of what it purports to be.
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Whereupon, X3laintiff 's counsel had a book marked

for identification,

Plaintiff's Exhibit No. 24.

Plaintiff's Exhibit No. 24 for identification is

the preferred stock book of the Arizona Rock

Products Company. It is a book of preferred

stock certificates of the corporation. It was kept un-

der my supervision and control and is a correct

record of what it purports to show.

Whereupon, plaintiff's counsel had a book marked

for identification.

Plaintiff's Exhibit No. 25.

Plaintiff' 's Exhibit No. 25 for identification is

the common stock certificates of the Arizona Rock

Products Company kept under my supervision and

control and is a correct record of what it purports

to show.

Whereupon, plaintiff's counsel had records

marked for identification.

Plaintiff's Exhibit No. 26,

and other records marked for identification.

Plaintiff's Exhibit No. 27.

Plaintiff's Exhibits Nos. 26 and 27 for identifi-

cation are check records regarding the payroll

checks of the Arizona Rock Products Company
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kept under my supervision and control and they

are correct records of what they purport to show.

CROSS-EXAMINATION.

The accounts or obligations payable of the Ari-

zona Rock Products Company, included in plaintiff's

Exhibit No. 11, are not all of the obligations of the

company. Those included in plaintiff's [127] Ex-

hibit No. 11 are open accounts, besides the ten thou-

sand three hundred dollars of secured account of Mr.

Sims. There are a few accounts we did not have on

the books. Bills had not come in for them. I would

not be able to say what they were now. There is

no amount in plaintiff's Exhibit No. 11 of the in-

debtedness of the Arizona Rock Products Company

to the Southwest Sand and Gravel Company. This

indebtedness is approximately $8,124.49. The Ari-

zona Rock Products Company, in addition, owed

$4250 for an agreement to purchase real estate.

One thousand dollars of this amount is shown in

plaintiff's Exhibit No. 11. The one thousand dol-

lars shown was due, the balance was not due. There

are no other items of indebtedness that I can think

of at this time.

The book vahie of this property is found in plain-

tiff's Exhibit No. 18 for identification. The book

value of the plant and equipment, all of which was

included in the mortgage to Sims, as of July 20,

1930, is shown in plaintiff's Exhibit No. 18 for

identification as $57,620.69.
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Q. (by Mr. Stockton). Now, what other assets

were there which were turned over to Douglass as

state court receiver, other than the plant and equip-

ment, the book value of which you have just given'?

A. Well, the Accounts Receivable would be one

item of assets.

Q. What was that?

A. $7,569.51.

Q. Any other—assets?

A. An inventory of finished products.

Q. That would then be sand and gravel that had

been taken from the mortgaged premises and proc-

essed in the plant—is that correct?

A. It was taken from the leases which

Q. (by Mr. Stockton). It was taken from the

groimd which was leased? [128]

A. That is right.

Q. From the railroad company and from Tempe ?

A. Yes sir.

Q. And those leases were included in the Sims

mortgage ?

A. I believe that is right. I would not want to

testify to that.

Q. All right, what was that ?

A. $684.50.

Q. Was that at cost price or market value?

A. Well, that was just an estimated appraisal.

We carried our leaseholds at $185,532.79. In arriv-

ing at that value, we calculated the amount of sand

and gravel in place and gave it a value. There is



158 W. P. Sims vs.

(Testimony of Leo N. Roach.)

also furniture and fixtures of $499.35. That is all

the assets I can find and the figures I have given

are all as of date July 21, 1930.

The property and plant are located upon a spur

track to the [129] property on the main line of

the Southern Pacific, which runs within a few hun-

dred yards of the property and plant. Material

can be loaded from bunkers at the plant into the

railroad cars. There is no movement of the ma-

terial. It is taken out, run through machinery and

dropped into the bins and then into the railroad

cars. I believe this plant at that time w^as the only

plant along the railroad in Central or Northern

Arizona. I do not know of any others.

REDIRECT EXAMINATION.

The item due defendant Sims is included in plain-

tif|-''s Exhibit No. 11. I thought I said it was in

the total. It is included in the total. The original

plant was purchased from the Southwest Sand and

Gravel Company for fifteen thousand dollars. I

believe about half of this price was paid. A part

was paid in stock. At the time the property was

turned over to the state receiver, the lessee was in

default on its rent. Each of the leases was dej^en-

dent upon the payment of a monthly rental to the

lessors.

I
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Whereupon, the trial of the cause was continued

to April 18, 1934, at ten o'clock, A. M., at which

time plaintiff and defendant announced ready and

the trial was resumed.

Plaintiff offered and, without objection, was per-

mitted to read into the evidence from plaintiff's

Exhibit No. 23 for identification, page 46, the follow-

ing entries:

^'1929, December 31, leaseholds, debtor, $31,363.20;

Real Estate, plant No. 2, $31,500;

Surplus by appreciation, credit, $62,863.20."

Plant site No. 2 contains 42 acres, including 60

feet right-of-way to railroad and valued at $780

per acre.

Leaseholds consist of 41 acres under lease from

S. P. Railway and Town of Tempe. 32 acres of

this is gravel-bearing land and figured to a depth

of 15 feet contain 1,400,444 tons, which we figure

at three cents per ton.

And from page 47, the following entries:

''December 31, 1929, raw material, debtor, $272,-

149.20; [130]

Leaseholds, $184,282.79;

Real estate, plant site, $42,000

;

Real estate contracts, $1,250;

Treasury stock, 18,000 shares, $180,000;

Plant and equipment to adjust with inventory,

$277.88;

Furniture and Fixtures to adjust with inventory,

$40.13;

To Common stock, credit, $500,000;

Donation account, $180,000."



160 W. P. Sims vs.

H. DOUGLASS,

recalled by the plaintiff, testified:

The entry on December 31, 1929, raw material,

$272,149.20 appearing in plaintiff's Exhibit No. 23

for identification, would be gravel and sand in place

in deposits in the river bed on all of the leaseholds

the Arizona Rock Products Company had. The en-

try in plaintiff's Exhibit No. 23 for identification

of leaseholds $184,282.79, I couldn't say exactly

how they arrived at that figure. The Arizona Rock

Products Company had a lease from the Town of

Tempe and one from the Southern Pacific and one

from the Tempe Milling Company. The rock, sand

and gravel was on the premises leased from the

Town of Tempe and from the Southern Pacific

Company. I don't know the acreage in the lease-

hold from the Southern Pacific Company. The

plant was erected on the ground included in the

Southern Pacific lease. There was not over an acre

occupied by the plant and non-gravel bearing land.

CROSS-EXAMINATION.

While I was the receiver, I don't know that any

leases lapsed. I made a new deal with the Town
of Tempe in substitution for the old lease. I did

not make any new deal with the Southern Pacific

or the Tempe Milling Company. I didn't let either

of those two leases lapse that I know of. The new

deal I made with the Town of Tempe was a substi-

tution of the old lease. I made the new deal the

Town of Tempe to get material to run on. The

new deal I made with the Town of Tempe was on
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a monthly rental basis rather than on a basis of

material extracted from the leased premises. I

don't remember the figures exactly. The books

would show that but it was on a progressive ratio.

We paid so much a month for the first period of

time; then the following year we were to pay an

[131] increased amount.

Q. (by Mr. Stockton). I say, why didn't you,

as receiver in the state court proceedings, sell the

assets that reached your hands belonging to the

Arizona Rock Products Company?

A. Well, I thought we were doing better by run-

ning, I presume. That was the intention in run-

ning the plant was to make it pay.

Q. You believed that the assets were in excess

of the liabilities of the company, didn't you, Mr.

Douglass ?

A. Well

Q. That was the position you took in the state

court, wasn't it?

A. I don't remember how that was, now.

Q. Well, is there any doubt in your mind but

that, during the state court receivership proceed-

ings, it was your position all the time, that the assets

in your hands exceeded the liabilities of the com-

pany?

A. Well, that is a question.

Q. Well, is there a question now or was it a

question then?

A. It would be this way. There were certain

values there in the rivei- bottom which, if the}^



162 W. P. Sims vs.

(Testimony of PI. Douglass.)

could be processed and marketed, could produce, but

without a market

The COURT.—Turn your head a little this way.

The WITNESS.—I say. Judge, I will say there

values in the gravel and sand there if they could

be processed and marketed at certain figures, they

had great values, but if you could not market them

at those values they did not have.

Q. (by Mr. Stockton). Then, it was your opin-

ion, was it not, as receiver in the state court pro-

ceedings, that those values could be processed and

realized ?

A. Yes, if a market could be found for them.

Q. It was because of that condition, because

you believed the assets exceeded the liabilities when

properly handled, that [132] you said to operate

the business rather than sell it, wasn't it?

A. Well, I don't remember whether I had that

idea in mind or not.

Q. Well, at the time of the proceedings in the

state court you had that idea, didn't you?

A. I can't say.

Q. Well, it is now your opinion that those as-

sets during all of the times of the receivership in

the state court had a value, [133] that that busi-

ness operated and handled as you were then doing

it, in excess of the liabilities of the Company, was

it not?

A. Well, as I said before, if those values could

be extracted and marketed, a market found for

them in sufficient quantities, yes.
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Q. (by Mr. Stockton). Well, that was the rea-

son why, really, that you didn't sell the assets,

isn't it?

A. Well, I can't say that. We had a contract

which looked as though we might be able to run

and pay out some of the indebtedness out of it

rather than selling it.

I met Harold Elliott for the first time when I

was called upon to assume the receivership.

During the receivership, I was not in extremely

close touch with him.

Whereupon, the witness was temporarily with-

drawn to continue the cross-examination of plain-

tiff's witness, Frank J. Duffy.

FRANK J. DUFFY,

recalled by the plaintiff', testified:

CROSS-EXAMINATION (Continued).

It is my recollection that when I was no the stand

at a prior session in the trial of this case I was

interrogated with reference to the method of pro-

posed payment, of the character of the moneys or

its equivalent, I had in connection with my en-

deavors to purchase the Sims' Arizona Rock Prod-

ucts mortgage. That I was to return and (^deavor

to give the information. My recollection is that
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the money that I had was certified checks. Shortly

after the last session, I think the next day, I made

inquiries to ascertain. I was not able to find out.

I w^as representing in the negotiations for the

purchase of the Sims note and mortgage, in con-

nection with which I had either cashier's checks

or certified checks, the Southwest Sand & Gravel

Company and Consumers' Investment Company,

whose business at that time was being handled by

Mr. Hitchcock primarily and Mr. Donald [134]

Kelly. Mr. Wellington was the only officer of the

Southwest Sand & Gravel Company that I recall

having dealings with, but some of the stockholders

attended the conferences. Mr. Wellington, repre-

senting the corporation, was the man I dealt with.

I can't say that Mr. Wellington of the Southwest

Sand & Gravel Company participated in obtaining

moneys I had in the form of cashier's or certified

checks. My recollection is that Mr. Wellington did

have something to do with them. My recollection is

that it was Mr. Hitchcock who gave me the checlvs.

I think the Hitchcock and Kelly interests owned

all of the stock of the Consumers' Investment Cojri-

pany except the qualifying shares. The Consumers'

Investment Company did not, to my knowledge,

acquire options and leases on a very large number

of tracts of sand and gravel bearing lands in the

Salt River and in the vicinity of Phoenix, nor did

said company own any company, to my knowledge,

that did. I don't know of any company that ac-

quired all of the leases that you are describing.



H. Douglass 165

(Testimony of Frank J. Duffy.

)

The only object of the Consumers' Investment

Company that I know of in purchasing the Sims

note and mortgage and the only work I was engaged

in was the purchasing, at the best possible price,

of the plant of the Arizona Rock Products Com-

pany. I know Mr. Hitchcock's company and the

Arizona Sand & Rock Company each had a rock

plant near Phoenix. I don't know of any other

rock plants near Phoenix, whether they exist or

not. The object of the purchase of the Sims note

and mortgage was discussed with me. The firm of

which I am a partner has represented the Arizona

Sand & Rock Company since it was incorporated.

I believe I incorporated the Arizona Sand & Rock

Company and the Consumers ' Investment Company.

I never heard any statement made in any confer-

ences I had with the men I represented that the

object of the Consumers' Investment Company w^as

to acquire control of the river lands bearing sand

and gravel.

The negotiations I had for the purchase of Dr.

Sims' mortgage, to the best of my recollection, wns

the latter part of [135] October or the first ])art

of November, 1930. I was not informed that the

object of purchasing the Sims mortgage by the

clients I represented was to control the supply of

sand and gravel in this vicinity. I did not know
such to be the purpose. The purchase of the Sims
mortgage was on my advice, after examining the

situation. I don't know whether Hitchcock's com-

pany was a creditor of the Arizona Sand & Rock
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Company or not. Mr. Kelly and his associates were

not creditors of the Arizona Rock Products Com-

pany to my knowledge.

Q. None of the people whose money you had

in the form of cashier's checks or certified checks

were creditors of this Arizona Rock Products Com-

pany, were they?

A. Yes.

Q. Who?
A. The Southwest Sand and Gravel Company,

a corpoT'ation, had a lien that was overdue on the

principal and upon which they had filed a fore-

closure proceeding.

Q. Did they put up any money?

A. The Southwest Sand and Gravel Company?

Q. Yes. With you?

A. The checks came to me, were given to me
on behalf of them as the junior lienor to purchase

the prior mortgage.

Q. That was Hitchcock's and Kelly's money,

wasn't it, to your knowledge?

A. Now, I don't know who it was who put up

the money individually, but the money that was

given to me to my recollection was money that had

been derived originally through the sale of the

stock, because 1 know that Mr. Hitchcock, and I

think Mr. Kelly, had purchased a large block of

stock in the Southwest Sand and Gravel Company.

I am quite sure that the money came that way.

Q. Wasn't it the money of the Consumers' In-

vestment Company I'ather than the Southwest?
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A. It was handled through the Consumers' In-

vestment Company. [136]

Q. Well, it was handled through them. Now,

wasn't the money you got the Consumers' money?

A. (There is no answer.)

Q. To put it in another way, don't you know

that this—You know Wellington's company, the

plaintiff in the state court, the Southwest Sand and

Gravel Company, did not have any money?

A. No, I don't know anything of the sort, be-

cause I know the Consumers' Investment Company

purchased a large block of the stock in the South-

west Sand and Gravel just shortly prior to the

time they filed a foreclosure suit.

Q. Then these other two rock companies and

their people were attempting to acquire this Ari-

zona Rock Products Company through buying the

Sims' mortgage, oh your advice. That is correct,

isn't it?

A. No. That is not correct. That is not a cor-

rect statement. The Southwest Sand and Gravel

Company was foreclosing a lien, their lien, which

the Arizona Rock Products Company could not pay.

Q. Yes.

A. And I told them, as their lawyer, that to

foreclose that lien, to make it good, they would

have to purchase the liens that were prior in point

of time, namely: Dr. Sims' mortgage, and the lien

of the Halstead Lumber Compam^, which were both

ahead of the lien of the Southwest Sand and Gravel

Company. And I told them that was the only way
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in which they could purchase the assets of the com-

pany and have a good title to them.

Q. Then the mechanics of the handling of it was

the Consumers' Credit Company should buy the

stock of the Wellington Company and through that

means, upon your advice, attempted to acquire this

property. That is a correct statement, then, isn't

it?

A. Not exactly. The Consumers' Investment

were stockholders in the Southwest Sand and

Gravel.

Q. Now, did you represent the Southwest Sand

and Gravel?

A. I did. [137]

Q. When?
A. Prom the time these negotiations began, some

time in the latter part of May or the first of June,

1930.

Q. Were you substituted in the place of Stock-

ton & Perry to file suit for them?

A. No. I called in the firm of Stockton and

Perry to bring the suit.

Q. Yes, so that, then, a way back there was a

part of the program to acquire this title?

A. The whole object of the whole proceeding

was to purchase at the best possible price the assets

of the Arizona Rock Products without assuming the

debts they owed.

Q. (by Mr. Stockton). Mr. Puffy, when this prop-

erty was sold you attended the sale?

A. Which sale?
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Q. The receiver's sale.

A. I appeared there with objections of some

of the general creditors to the sale and argued

against it.

Q. Was anybody there representing the Schmidt-

Hitchcock firm, the Consumers' Credit, or the Kelly

outfit or the Arizona Sand and Rock Company?

A. At the sale?

Q. Yes.

A. No.

Q. Was Perkins there?

A. No.

Q. Kelly?

A. No.

Q. None of them were there?

A. The only people I represented were some of

the general creditors. I think O'Malley Lumber

Company and one filed objections.

Q. The objections you made were in court, not

at the time of the sale?

A. I was not at the physical sale over there on

the property. [138]

Q. You did not go to the actual sale of it?

A. No, I did not go to the actual sale of it. I

was in the proceedings in court where Judge

Jenckes ordered the sale.

Q. But you are sure you were not at the sale

at Tempe?

A. No. I was not there.
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H. DOUGLASS,

recalled by the plaintiff, further testified

:

CROSS-EXAMINATION.

Whereupon, counsel for defendant offered in evi-

dence certified copy of receiver Douglass' first re-

port filed January 21, 1931. The same was received

in evidence and marked

Defendant's Exhibit B.

This report was later received in evidence as a part

of defendant's Exhibit F and as such is abstracted

herein as a part of said Exhibit F.

Whereupon, counsel for defendant offered in

evidence amended first report of receiver filed Feb-

ruary 19, 1931, in the same case. The same was re-

ceived in evidence and marked

Defendant's Exhibit C.

This report was later received in evidence as a

part of defendant's Exhibit F and as such as ab-

stracted herein as a part of said Exhibit F. [139]

I do not remember discussing th(^ matter with

Mr. Elliott between the time I filed my first report

on January 21, 1931, and the time I filed my
amended first report on Febiaiary 19, 1931. De-

fendant's Exhibit B, my first report as receiver, al-

lowing certain deductions listed, shows the amount

that remains to the credit of the receiver as $392.92.

Q. What does that report show that you had

in cash?

A. I don't see the word "cash" mentioned here.
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Q. Isn't the figure of $392.92 the amount you

represented to the Court you had in cash?

A. It says, "Total amount remaining to the

credit of the receiver". I don't see the word "Cash"

at all.

Q. I am asking you if you did not represent to

the Superior Court with the filing of this account

and did not intend to represent to the court that

you had $392.92 in cash.

A. I don't know about the word "cash". It

says, "Total amount i-emaining to the credit of

the receiver, $392.92". I don't know whether it

was in the form of cash or what it was in the form

of.

Q. Then, you cannot tell this Court how much

cash you had on hand when you filed this first

report nor how much you represented to the court

that you had?

A. I would have to go back over this report and

analyze the whole thing.

Q. I wish you would do that, please.

A. (The witness examining papers at length.)

Well, that looked like all the money available at

that time, according to this setup, was $392.92.

Q. At that time you had in excess of five thou-

sand dollars. When you filed this report your pur-

pose was to conceal from creditors and those in-

terested the actual amount of cash on hand?

A. No.

My first report and account as receiver, defend-

ant's Exhibit [140] B, and my amended first report
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as receiver, defendant's Exhibit C, each cover the

same period from July 20, 1930, to January 10,

1931.

Q. Now, Mr. Douglass, in this amended first

report you represented the true condition of the

business, or intended to do so, didn't you?

A. Well, may I state this: We turned in this

first report and there was a question of certain

items there and the way they were pictured, the

sums involved, they were all the same, but that

was the way they were spread, I might say. As

I remember they objected to them in that way.

The Judge said, "Get together upon this and get

a true picture and submit that."

Q. Your amended report showed you had

$5,280.26 on hand, rather than $392.92, in cash .^

A. I don't think that was in cash. I think that

was in Accounts Receivable rather than cash. T

don't remember having any amount of cash like that

at all.

Q. Didn't you have a lot of fussins: around

about that account between the dates you filed

your original and the date of filing youi* amended

one by reason of the fact you represented you did

not have any cash, when you did have?

A. I had no cash. This is just Accounts Re-

ceivable.

Q. You had enough cash to pay Dr. Sims a

certain debt, $5800?

A. I had enough cash because the contractors

ordered and produced
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Q. (Counsel interrupting). Wasn't that pay-

ment made out of—this $5800, out of this amount?

A. I don't know if it was made out of that

amount at all.

Q. Will you say it was not ?

A. I will not.

Whereupon, a supplemental account of Douglass,

receiver, filed March 19, 1931, was offered and re-

ceived in evidence as

Defendant's Exhibit D.

This account was later received in evidence as a

part [141] of defendant's Exhibit F and as such

is abstracted herein as a part of defendant's Ex-

hibit F.

I

On February 28, I did not have in money

j
$7428.44 shown in defendant's Exhibit D in evi-

dence as net balance remaining to the credit of

I

receiver. I had accounts receivable and values

j
which represented that amount. The item of

$7428.44 is not necessarily the difference between

what I represented in that report that I toolv in

in cash and what I paid out. It may be Accounts

Receivable and Accounts Payable which have not

been paid. There are items there, one which will

offset the other there.

Q. Wasn't Dr. Sims paid from this specific

money that you have represented in defendant's

Exhibit D, the amount of $7428.44, February 28,

1931?
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A. I don't know whether he was paid from that

amount or not.

Q. Now, Mr. Douglass, my question is: Wasn't

Mr. Sims paid the $5800 out of the item in this

supplemental account, exhibit D, of $7428.44?

A. I don't know whether it was paid out of

that specific amount or if it was paid out of earn-

ings that I had at the time the order was made.

Q. Mr. Douglass, the only monies you received

out there were from the sale of sand and gravel

that was taken out of the mortgaged premises, were

they not?

A. Yes, sir.

Q. You deiived no income from any other

source ?

A. No, not that I know of.

Witness resumes:

At the time I was appointed receiver I was

working for the Arizona Sand and Rock Company

and since the termination of the receivership I

have been employed by the same company for a

short period of time. It was not at the instigation

of the Arizona Sand and Rock Company that I

])ecame i-eceiver. Mr. Elliott called me by phone

[142] and put the proposition up to me. I had

never met him before.

As receiver I sold material other than to Cannon-

Lynch Contracting Company. I can not say how
much. It is in the records here. I did not turn

down orders. I never remember making represen-

tations to the court that I misconceived my duties
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as receiver and hadn't sold the material I could

have sold to persons other than to the Cannon-

Lynch Contracting Company. It is not true that

I made such representations to the court.

The WITNESS.—May I state, your Honor, the

explanation '?

The COURT.—Yes.
The WITNESS.—My equipment over there when

I became receiver was to a great extent inade-

quate to supply the demands of the Lynch-Cannon

Engineering Company who were at that time build-

ing the bridge and had a contract with the Ari-

zona Rock Products for their material.

Shortly after becoming receiver I purchased some

additional equipment which did speed up produc-

tion. They were trying to introduce more and

more. I was purchasing all of the machinery and

equipment I was capable of purchasing.

Possibly I might have turned down some order

at that time for the reason that my equipment

would not supply the contractors on the bridge

and the additional business on the outside. Only

in that event do I know of ever turning down any

outside business.

Q. (by the Court). Is there anything you can

add to your previous answer, Mr. Douglass, in

reference to that subject?

A. Well, I don't know, your Honor. These val-

ues have such—have a change in here. I might

take a piece of ground anywhere in the river and

say the value is a certain amount; the gravel is
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lying there; if I have a market for it I can make

money out of it.

Mr. STOCKTON.—That is why I am trying to

tie him to what he believed, what his opinion then

was.

The COURT.—Well, he has given you his opin-

ion. [143]

REDIRECT EXAMINATION.

Q. (by Mr. Nealon). I will show you your check

as receiver to W. P. Sims, being plaintilf 's exhibit

No. 4, and ask you to refresh your memory, and

ask you if that $5800 was not paid to you by the

Lynch-Cannon Company upon the same day that

you issued that check (counsel passing a paper to

the witness).

A. (There is no answer.)

Q. If you know.

A. I am not just sure, Judge, whether it was
or not.

Q. (by the Court). That is, as to what date?

A. Yes, whether this check is the same date.

Q. What is the date of that?

A. The check is dated March 25, 1931.

Q. Do you know when this money was paid to

Mr. Sims?

A. Maybe I misunderstood the question. [144]

Q. I asked you if March 25, the date of that

check, wasn't the date you received $5800 from the

Lynch-Cannon Company on account of your Bills

Receivable contract?

A. I don't believe it was.
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Q. Have you got your bank book with you?

A. No, not that—May I amplify this and ex-

plain why?

As I remember, Mr. Holzer of the Lynch-Cannon

Engineering Company gave me their check for

that amount, and it was on a Saturday evening,

I believe, and the bank was closed. I held that

check, or that check was held, until the following

Monday, I believe, and banked and a check issued

in that amount. I think there was an interval there

of a day or two between receiving that money and

actually issuing that check. That is as I remember

it.

Q. You have been asked about the difference

between your two reports. I ask you if the second

report w^as not filed to show the Lynch-Cannon

transaction which you and your counsel had in-

terpreted one way and other counsel had interpreted

the other way, and the amended report was made
under the direction of the court. Is that your recol-

lection ?

A. Yes, sir.

Whereupon, plaintiff rests.

Mr. STOCKTON.—We now offer in evidence,

and I will try not to duplicate any of these, the

complaint filed in the Superior Court of the State

of Arizona, in and for the County of Maricopa,

cause number 32,529, wherein the Southwest Sand
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and Gravel Company was plaintiff and the Arizona

Rock Products Company, a corporation

The COURT.—Have you got the whole record

there you want to introduce?

Mr. STOCKTON.—Yes.
The COURT.—The exemplified record?

Mr. STOCKTON.—Yes. [145]

The COURT.—Why not offer it all at once?

Mr. STOCKTON.—We will offer it all at once.

The COURT.—Submit it to counsel.

The COURT.—I will give you ten minutes to look

that over.

Mr. NEALON.—I don't think it will be neces-

sary.

The COURT.—You don't think so? Very well.

It contains the entire records of the Superior Court

proceedings ?

Mr. STOCKTON.—Not the entire record. It

contains everything we think has any bearing upon

this case. There are lots of accounting books and

cross-ledgers in there that do not pertain to this

question. It shows the jurisdiction, the issues, what

was tried, who was prescmt and the findings of fact.

The COURT.—And judgment and decree?

Mr. STOCKTON.—The judgment and decree.

Mr. NEALON.—There are some of these already

in.

Mr. STOCKTON.—All right. It won't hurt to

duplicate them.

Mr. NEALON.—I don't see that it makes any

difference.
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The COURT.—That will be defendant's

The CLERK.—Exhibit F.

The COURT.—Exhibit F, certified copy of rec-

ord?

Mr. STOCKTON.—Yes.

The documents were admitted in evidence, with-

out objection, and marked

Defendant's Exhibit F.

Defendant's Exhibit A for identification was

introduced in evidence by plaintiff and marked

Plaintiff's Exhibit No. 8 in evidence. Defendant's

Exhibit B, marked for identification, was a copy

of plaintiff's Exhibit No. 5 in evidence. Defend-

ant's Exhibits C, D, and E were reintroduced in

evidence as a part of defendant's Exhibit F in

evidence. Abstracted, defendant's Exhibit F is:

Exhibit F.

Consists of pleadings hereinafter designated, filed

in the Superior Court of Maricopa County, Ari-

zona, in the case of Southwest Sand & Gi*avel Com-

pany, a corporation, plaintiff, vs. Arizona Rock

[146] Products Company, a corporation, J. A.

Wellington, W. P. Sims, Wheeler Engineering

Company, a corporation, J. D. Halstead Lumber
Company, a corporation, John Doe, Richard Roe,

Herbert Poe, Black Corporation, White Corpora-

tion, and Brown Corporation, defendants. No.

32,529, on dates hereinafter stated, to-wit:

1. Complaint filed July 1, 1930, signed Stockton

& Perry, attorneys for plaintiff, and verified bv
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plaintiff's attorney, Allan K. Perry. The complaint

is in the words and figures following, to-wit:

"Plaintiff complains of defendants and for cause

of action alleges:

I.

That the plaintiff and the defendants, Arizona

Rock Products Company, J. D. Halstead Lumber

Company, and Wheeler Engineering Company, are

corporations duly organized and existing and do-

ing business within the County of Maricopa, State

of Arizona; that the defendant, Arizona Rock

Products Company, is now, and was at all times

herein mentioned, authorized and empowered by

its Articles of Incorporation to buy, sell and deal

in and with shares of its own capital stock; that

the defendants, J. A. Wellington and W. P. Sims,

are residents of the County of Maricopa, State of

Arizona. That the true names of the defendants,

John Doe, Richard Roe, Herbert Poe, Black Cor-

poration, White Corj)oration and Brown Corpora-

tion, are to plaintiff* unknown and plaintiff brings

and prosecutes this action against them under the

fictitious names aforesaid, praying leave to substi-

tute their true names, when the same are ascer-

tained.

II.

That 'on or about the twelfth day of June, 1929,

the plaintiff and the defendants, J. A. Wellington

and Arizona Rock Products Company, at and with-

in the County of Maricopa, State of Arizona, did



H. Douglass 181

make and enter into a certain contract in writing

in the words and figures as follows, to-wit:

'AGREEMENT

KNOW ALL MEN BY THESE PRESENTS:

THIS AGREEMENT, made and entered into

this 12th day of June, 1929, by and between

SOUTHWEST SAND AND GRAVEL COM-

PANY, a corporation, organized and existing under

and by virtue of the laws of the State of Arizona,

and having its principal office and place of busi-

ness in the Town of Tempe, County of Maricopa,

State of Arizona, and J. A. WELLINGTON, of

said Town of Tempe, County of Maricopa, State

of Arizona, hereinafter designated first parties, and

ARIZONA ROCK PRODUCTS COMPANY, a

corporation organized and existing under and

by virtue of the laws of the State of Arizona, and

having its principal office and place of business

at the City of Phoenix, County of Maricopa, State

of [147] Arizona, hereinafter named second party,

WITNESSETH:

WHEREAS, said J. A. Welling-ton of first par-

ties is the record holder and owner of that certain

leasehold interest in and to that certain lot, piece

or parcel of land situate, lying and being in said

County of Maricopa, State of Arizona, described

by metes and bounds as follows, to-wit:

Beginning at a point on the north line of the

South Half of the Northwest Quarter of Section

15, Township 1 North, Range 4 East, G. & S. R.

B. and M. distant thereon 1063 feet, more or less,
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from the northwest corner of said subdivision, said

point being the point of intersection of the west

line of Mill Avenue, extended and the north line

of the south half of the Northwest quarter of Sec-

tion 15 ; thence easterly along said north line of the

south half of the northwest quarter of Section 15,

a distance of 675 feet, more or less, to a point;

thence southerly a distance of 862 feet, more or

less, to a point; thence westerly a distance of 250

feet, more or less, to a point; thence south 7° 23'

West a distance of 73 feet, more or less, to a point

;

thence North 82° 37' West a distance of 17 feet

to a point; thence South 7° 23' West a distance

of 120 feet to a point; thence North 82° 37' West

a distance of 66 feet to a point; thence North 7°

23' East a distance of 120 feet to a point; thence

North 82° 37' West a distance of 17 feet to a

point; thence North 7° 23' East a distance of 58

feet, more or less, to a point; thence westerly a

distance of 325 feet, more or less, to a point on

the west line of Mill Avenue extended; thence

northerly a distance of 862 feet more or less to the

point of beginning, containing' an area of 13.69

acres, which said leasehold interest is evidenced by

that certain written agreement of lease dated the

10th day of April, 1928, by and between Southc^rn

Pacific Company, a Kentucky corporation, therein

named First Party, and said J. A. Wellington,

therein named and called Second Party and Lessee,

which said lease and leasehold interest and the

premises thereby demised, have been and are held

by said J. A. Wellington for and to the use and
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benefit of said Southwest Sand and Gravel Com-

pany, and,

WHEREAS, said J. A. Wellington of first par-

ties is the record holder and owner of that certain

leasehold interest in and to that certain lot, piece

or parcel of land situate, lying and being in said

County of Maricopa, State of Arizona, described

as follows, to-wit:

All of the bed of the Salt River lying within

the boundaries of the Town of Tempe, and which

is now owned by the said Town of Tempe, and

which is suitable for carrying sand and gravel for

commercial purposes, reserving therefrom: First,

a certain strip of land lying immediately north

of the San Francisco Canal, between Mill Avenue

extended and Maple Avenue extended and being

300 [148] feet in width, north and south; Second,

a certain strip of land five hundred (500) feet in

width, east and west, and extending north and

south, the full width of the Salt River and lying

immediately west of the east line of the property

now owned by said Town of Tempe within the

confines of the bed of said Salt River, together

with a roadway for ingress and egress to said ''Sec-

ond" reserved strip over the land hereby leased.

which said leasehold interest is evidenced by that

certain written agreement of lease dated the

day of , 1928, by and between the

Town of Tempe, County of Maricopa, State of

Arizona, Party of the First Part, and said J. A.

Wellington, therein named and called Party of
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the Second Part and Lessee, which said lease and

leasehold interest and the premises thereby de-

mised have been and are held by said J. A. Well-

ington for and to the use and benefit of said South-

west Sand and Gravel Company, and,

WHEREAS, said Southwest Sand and Gravel

Company is authorized to and does conduct a gen-

eral sand, gravel, and rock products business in

the County of Maricopa, State of Arizona, and in

connection with the said leased premises, and owns

and operates plants, plant appliances, and equip-

ment, all in said County of Maricopa, State of Ari-

zona, and,

WHEREAS, second party is desirous of acquir-

ing, and first parties are willing to sell, to second

party, the said leasehold interests, business, plants,

appliances, equipment, and all property, real, per-

sonal or mixed, owned, held or controlled by first

party in connection with said business, upon the

terms and conditions as hereinafter expressed.

NOW, THEREFORE, for and in consideration

of the premises and the sum of Ten ($10.00) Dol-

lars, mutually and interchangeably in hand paid by

and between the parties hereto, the receipt whereof

is confessed hereby by each of said parties, and

of the covenants, terms and conditions hereinafter

expressed, well and truly, by the parties, to be kept,

done and j^erformed, it is agreed as follows:

I.

FIRST PARTIES AGREE immediately upon
and contemporaneously with the payment of the
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purchase price by second party, as hereinafter pro-

vided :

1. To prepare and furnish second party a com-

plete statement of the bills payable and accounts

receivable of said Southwest Sand and Gravel Com-

pany, in connection with its said business, and a

complete inventory of all of the property, real,

personal or mixed, of said Southwest Sand and

Gravel Company and of said J. A. Wellington, by

him held and owned, to or for the use and benefit

of said Southwest Sand and Gravel Company;

2. To assign, transfer and set over to second

party, its successors and assigns (subject to the

approval of said Southern Pacific Company), the

said [149] lease dated said 10th day of April, 1928,

from said Southern Pacific Company to, and now

standing in the name of, said J. A. Wellington,

said premises thereby demised, and all the right,

title and interest of first parties and of each of them,

in and under the same;

3. To assign, transfer, and set over to second

party, its successors and assigns (subject to the

approval of said Town of T^mpe), the said lease

dated the said day of , 1928, from

said Town of Tempe to, and now standing in the

name of, said J. A. Wellington, said premises

thereby demised, and all the right, title and interest

of first parties and of each of them, in and under

the same;

4. To assign, transfer, and set over unto second

party, its successors and assigns, by proper assign-
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ment, bill of sale, or other instrument of convey-

ance, the entire said business of first parties, in-

cluding plants, appliances, equipment, contracts,

accounts, accounts receivable, and property of

whatsoever kind, owned, held or controlled by first

parties in connection with said business;

5. Not to engage in the sand, gravel and rock

products business in the County of Maricopa, State

of Arizona, other than as the employee of second

party, for the period of ten (10) years from the

date hereof.

II.

SECOND PARTY AGREES

:

1. Immediately upon and contemporaneously

with the performance by first parties of all and

singular the terms and conditions of Paragraphs

1, 2, 3, and 4, of Subdivision I of this agreement,

to deliver to Southwest Sand and Gravel Company,

(me hundred thirty-three (133) shares of the pre-

ferred stock of second party, and one thousand

three hundred thirty (1,330) shai-es of the common
stock of second party, as payment in full for all

of said property comprehended in the premises.

2. At any time after the expiration of six (6)

months, and before the expiration of twelve (12)

months from the date of this agreement, upon de-

mand of said Southwest Sand and Gravel Company,

its successors in interest or assigns, to purchase

from time to time, and upon thirty (30) days no-

tice in writing of such demand, from said South-

west Sand and Gravel Company, or its successors
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in the ownership of said shares, any or all of said

133 shares of the preferred stock of second party,

so delivered hereunder, and pay therefor the sum

of Eighty ($80.00) Dollars for each share of such

preferred stock so purchased, provided that there

shall be surrendered to second party without addi-

tional cost, charge or expense, ten (10) shares of

the common stock of second party with each share

of such preferred stock so purchased. Until the

covenants of the Second Party contained in this

paragraph are fully performed, the said Southwest

Sand and Gravel Company, and its successors in the

ownership of said 133 shares of Preferred Stock,

shall at all times have, as security for the perform-

ance of such covenants, a first lien upon all of the

assets of said [150] Second Party.

3. To assume, pay and discharge within thirty

days from the date hereof, the lawful bills payable

of said Southwest Sand and Gravel Company, as of

the date of the delivery of said preferred and com-

mon stock, as aforesaid.

4. Immediately upon the execution of this agree-

ment, to begin, and to prosecute with reasonable

diligence thereafter, the conditioning of the pres-

ent plan and equipment of said Southwest Sand
and Gravel Company, so as to increase the output

thereof to One Hundred Fifty (150) yards pei' 24

hours.

5. In the event a site suitable to second party

is procured by lease, within 90 days from the date

hereof, from said Town of Tempe, in the vicinity
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of what is known as ''Tempe Butte" within the

corporate limits of said Town of Tempe, to com-

mence within 90 days after lease of such site shall

have been delivered, and prosecute with reasonable

diligence thereafter, the construction of a modern

sand and gravel plant of a construction and equip-

ment cost of at least Thirty Thousand ($30,000.00)

Dollars.

IN WITNESS WHEREOF, the said J. A.

Wellington has hereunto set his hand, and the said

Southwest Sand and Gravel Company, and second

party, have caused their corporate names and seals

to be hereunto affixed in triplicate the day and year

first hereinabove written.

J. A. WELLINGTON,
Southwest Sand & Gravel Co.

SOUTHWEST SAND AND
(SEAL) GRAVEL COMPANY,

By J. A. Wellington,

Its President.

Attest:

H. A. Hazard,

Its Secretary.

ARIZONA ROCK PRODUCTS
COMPANY,

(SEAL) By Leo N. Roach,

Its President.

Attest

:

Gertrude M. Thomas,

Its Secretary.
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STATE OF ARIZONA,
COUNTY OF MARICOPA.—ss.

The foregoing instrument was acknowledged be-

fore me this 12th day of June, 1929, by J. A.

Wellington.

(SEAL) A. K. Perry,

Notary Public in and for the County

of Maricopa, State of Arizona.

My commission expires Nov. 12, 1931. [151]

STATE OF ARIZONA,
COUNTY OF MARICOPA.—ss.

The foregoing instrument was acknowledged be-

fore me this 12th day of June, 1929, by J. A.

Wellington, as the President, and by H. A. Hazard,

as the Secretary, respectively, of Southwest Sand

and Gravel Company.

(SEAL) A. K. Perry,

Notary Public in and for the County

of Maricopa, State of Arizona.

My commission expires Nov. 12, 1931.

STATE OF ARIZONA,
COUNTY OF MARICOPA.—ss.

The foregoing instrument was acknowledged be-

fore me this 12th day of June, 1929, by Leo N.

Roach, as the President, and by Gertrude M.
Thomas, as the Secretary, respectively, of Arizona
Rock Products Company.

(SEAL) Blanche B. Shimmel,

Notary Public in and for the County
of Maricopa, State of Arizona.

My commission expires Feb. 20, 1932.'
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III.

That thereafter and on the eighteenth day of

December, 1929, said contract was filed for record

in the office of the County Recorder of the County

of Maiicopa, State of Arizona, and is now of record

therein in Book 40 of Miscellaneous Records, at

Pages 238 and 239 thereof.

IV.

That on or about the twenty-eighth day of March,

1930, at and within the County of Maricopa, State

of Arizona, the said plaintiff and said defendants,

J. A. Wellington and Arizona Rock Products Com-

pany, entered into a further supplemental contract

in writing in the words and figures following,

to-wit

:

'AGREEMENT
THIS AGREEMENT made and entered into this

28th day of March, 1930, by and between South-

west Sand and Gravel Company, an Arizona cor-

poration, and J. A. Wellington, hereinafter called

the First Parties, and Arizona Rock Products Com-

pany, an Arizona corporation, hereinafter referred

to as Second Party,

WITNESSETH: That

WHEREAS, under date of the twelfth day of

June, 1929, the parties hereto entered into a certain

agreement in writing, which said agreement is now
of record in the office of the County Recorder of

the County of Maricopa, State of Arizona, in Book
40 of Miscellaneous Records, at Pages 238 and 239

thereof, and is hereby referred to and made a part
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hereof, wherein and whereby, among other things,

said Second Party covenanted and agreed with

First Parties that: "At any time after the expira-

tion of six (6) months, and [152] before the ex-

piration of twelve (12) months from the date of

this agreement, upon demand of said Southwest

Sand and Grravel Company, its successors in in-

terest or assigns, to purchase from time to time, and

upon thirty (30) days notice in writing of such

demand, from said Southwest Sand and Gravel

Company, or its successors in the ownership of

said shares, any or all of said 133 shares of the

preferred stock of second party, so delivered here-

under, and pay therefor the sum of Eighty

($80.00) Dollars for each share of such preferred

stock so purchased, provided that there shall be

surrendered to second party without additional

cost, charge or expense, ten (10) shares of the

common stock of second party with each share of

such preferred stock so purchased;" and

WHEREAS, under date of the twenty-sixth day

of December, 1929, said Southwest Sand and Gravel

Company, in writing, did make demand upon said

Arizona Rock Products Company that said Ari-

zona Rock Products Company, wdthin thirty days

thereafter, purchase from said Southwest Sand and
Gravel Company seventy-one shares of the pre-

feri-ed stock of \hQ Arizona Rock Products Com-
pany from said Southwest Sand and Gravel Com-
pany and pay said Southwest Sand and Gravel

Company Eighty Dollars for each such share of

preferred stock; and, concurrent]v ^\^th said de-
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iriand, did tender to said Arizona Rock Products

Company seventy-one shares of such preferred

stock and seven hundred ten shares of the common

stock in the Arizona Rock Products Company; and

WHEREAS, said Arizona Rock Products Com-

pany has not heretofore complied with said demand,

in whole or in part, but various negotiations have

been had between the parties hereto looking to an

adjustment and settlement of the differences that

have arisen between them because of the default of

said Second Party in complying with the terms of

said recorded contract hereinbefore mentioned; and

WHEREAS, since the making of said original

agreement, now of record as aforesaid, dividends

have accrued upon the one hundred thirty-three

shares of preferred stock in the Arizona Rock

Products Company, at all times herein mentioned

owned and held by said Southwest Sand and Gravel

Company, but no dividend has been declared or

paid thereupon; and

WHEREAS, the parties hereto have now agreed

to adjust and settle said differences, and the First

Parties have agreed to grant an extension of time

unto the Second Party upon the terms and condi-

tions hereinafter set forth;

WHEREFORE, it is agreed by and between the

parties hereto as follows, to-wit:

1. Second Party agrees to purchase of and from
the First Parties, or either of them, said one hun-
dred thirty-three shares of the preferred stock and
thii-teen hundred thirty shares of the common stock
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in Arizona Rock Products Company and to pay

First Parties therefor the full sum of Ten Thou-

sand Six Hundred Forty Dollars in lawful money

of the United States of America, together with

interest thereon at the rate of seven per cent per

annmn from the twelfth day of June, 1929, until

paid, said payment to be made in installments as

follows, to-wit: [153]

(a) Upon the execution of this agreement \hQ

sum of Three Thousand Two Hundred Fifty Dol-

lars which shall be applied: first, to the payment

of interest as aforesaid from the twelfth day of

June, 1929, to the date of this agreement; and

second, to the reduction of said principal sum.

(b) On or before ninety days after the date

of this agreement, the balance of said principal

sum, together with interest at the rate aforesaid

from the date hereof until the date of such payment.

2. Upon payment of the aforesaid purchase

price, including principal and interest, First Par-

ties will endorse and deliver to Second Party the

certificates representing the stock aforesaid.

3. In the event any dividend is declared and

paid upon the stock that is the subject of this

agreement, within the period of ninety days from

the date hereof, Second Party will be credited with

such dividend payment upon the purchase price

of the stock aforesaid.

4. The lien provided by Section 2 of the agree-

ments of Second Party contained in the recorded

contract hereinbefore referred to, shall remain in
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full force and effect until the covenants of the Sec-

ond Party herein are fully performed.

5. Second Party shall pay all attorney's fees

and expenses of First Parties, or either of them,

hereafter incurred in enforcing any of the obliga-

tions of Second Party hereunder.

6. This agreement shall be construed as a sup-

plement to the recorded agreement hereinbefore

referred to and, except as said recorded agreement

is modified by the terms hereof, the same shall con-

tinue in full force and effect.

IN WITNESS WHEREOF, the said J. A.

Wellington has hereunto set his hand and the said

Southwest Sand and Gravel Company and Arizona

Rock Products Company have caused their corpo-

rate names and seals to be hereto affixed, in t]*ij)li-

cate, the day and year first hereinabove written.

J. A. WELLINGTON,
SOUTHWEST SAND AND

(SEAL) GRAVEL COMPANY,
By J. A. Wellington,

President.

Attest

:

H. A. Hazard,

Secretary.

ARIZONA ROCK PRODUCTS
(SEAL) COMPANY,

By R. V. Leeson,

President.
Attest

:

Leo N. Roach,

Secretary.
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STATE OF ARIZONA,
COUNTY OF MARICOPA.—ss.

THIS INSTRUMENT was acknowledged before

me this 28th day of March, 1930, by J. A. Welling-

ton and H. A. Hazard, as President and Secretary,

respectively, of South- [154] west Sand and Gravel

Company, a corporation; and by J. A. Wellington,

an individual.

(SEAL) A. K. Perry,

Notary Public in and for the County

of Maricopa, State of Arizona.

My commission expires Nov. 12, 1931.

STATE OF ARIZONA,
COUNTY OF MARICOPA.—ss.

THIS INSTRUMENT was acknowledged before

me this 28th day of March, 1930, by R. V. Leeson

and Leo N. Roach as President and Secretary,

respectively, of x^rizona Rock Products Company,

a corporation.

(SEAL) G. M. Thomas,

Notary Public in and for the County

of Maricopa, State of Arizona.

My commission expires June 18, 1933.'

V.

That plaintiff has performed each and every, all

and singular, the terms and conditions of said con-

tract, and each thereof, on his part.

VI.

That there is now due, owdng and unpaid to

plaintiff from the defendant, Arizona Rock Prod-
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ucts Company, by virtue of the said contracts, the

sum of Eight Thousand One Hundred Twenty-four

and 49/100 Dollars, together with interest upon

the sum of Seven Thousand Nine Hundred Eighty-

one and 70/100 Dollars thereof at the rate of seven

per cent per annum from the thirtieth day of June,

1930, until paid; and under the terms and condi-

tions of said contracts this plaintiff is entitled to

a first and prior lien and to the foreclosure thereof

upon all of the property and assets of said defend-

ant, Arizona Rock Products Company.

VII.

That, to recover the sum aforesaid and to en-

force the rights of this plaintiff in the premises,

it has been, and is now, necessary for plaintiff to

employ counsel to bring and prosecute this action

and the sum of Eight Hundred Dollars is a reason-

able attorney's fee in the premises.

VIII.

That, as plaintiff is informed and believes and

therefore alleges the fact to be, each of the defend-

ants, W. P. Sims, J. D. Halstead Lumber Company,
Wheeler Engineering Company, J. A. Wellington,

John Doe, Richard Roe, Herbert Poe, Black Corpo-

ration, White Corporation, and Brown Corporation,

has, claims or asserts some right, title, claim, inter-

est or lien in, to or upon the ass(4s and property of

said defendnnt, Arizona Rock Products Company.
That, as plaintiff is informed jmd believes and there-

fore alleges the fact to be, such right, title, claim.
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interest or lien of said defendants, W. P. Sims,

J. D. Halstead Lumber Company, Wheeler Engi-

neering Company, J. A. Wellington, John Roe,

Richard Roe, Herbert Poe, Black Corporation,

White Corporation, and Brown Corporation, if any

at all exists, is wholly subservient and inferior to

the lien of this plaintiff under the contracts afore-

said. [155]

WHEREFORE, plaintiff prays judgment against

the defendants:

1. That plaintiff do have and recover of and

from the defendant, Arizona Rock Products Com-

pany, the full sum of Eight Thousand One Hundred

Twenty-four and 49/100 Dollars, together with in-

terest upon Seven Thousand Nine Hundred Eighty-

one and 70/100 Dollars thei^eof at the rate of seven

per cent per annum from the thirtieth day of June,

1930, until paid and the further sum of Eight Hun-

dred Dollars as and for plaintiff's attoi'ney fees

herein, together with plaintiff's costs and disburse-

ments herein incurred.

2. That the defendant, Arizona Roclv Products

Company be required to set forth and disclose herein

all of its assets and properties, as the same existed

on the twelfth day of June, 1929 and on the twenty-

eighth day of March, 1930 and at the time of the

filing of this complaint. That a valid, first, prior

and subsisting lien be decreed in favor of the ]^lain-

tiff and against all of the defendants upon said

assets and properties. And that plaintiff have spe-

cial execution against said assets and properties for

the enforcement of its judgment herein.
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3. That each and all of the defendants, Arizona

Rock Products Company, J. A. Wellington, W. P.

Sims, Wheeler Engineering Company, J. D. Hal-

stead Lumber Company, John Doe, Richard Roe,

Herbert Poe, Black Corporation, White Corpora-

tion and Brown Corporation, be barred and forever

estopped from having, claiming or asserting any

right, title, claim, interest, estate or lien adverse to

the plaintiff upon the properties and assets, upon

which a lien shall be herein decreed in favor of the

plaintiff, from and after the delivery of the sheriff' 's

certificate of sale under the writ of special execution

aforesaid.

4. That plaintiff have general execution against

the defendant, Arizona Rock Products Company foi-

any deficiency arising upon the foreclosure of plain-

tiff's lien aforesaid.

5. That plaintiff have such other and further

relief as the court shall find to be equitable in the

premises."

2. Order of the Superior Court of Maricopa

County, Arizona, dated and filed July 19, 1930, ap-

pointing receiver. The order is as follows

:

"Upon consideration of the Stipulation between

the plaintiff and the defendant, Arizona Rock Prod-

ucts Company, this day filed herein, and good cause

appearing therefor.

IT IS ORDERED

:

I.

That H. Douglass be, and he is hereby appointed,

receiver to take charge of and have the custody and
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control, during the pendency of this action and until

further order of the Court, of all of the assets and

property of the defendant, Arizona Rock Products

Company, and to handle, manage and control the

same and operate the business of said defendant and

to receive and conserve the income therefrom and

from time to time, as directed by the court, to pay

the operating expenses and debts of said business

and to do and perform all such other acts and duties

as the court may hereafter by proper order direct.

[156]

II.

That said H. Douglass shall give bond as such

officer with surety to be approved by the court in

the penal sum of $5,000.00, and upon his taking the

official oath and the approval and filing of the said

bond, the Clerk of this court shall issue to him a

certificate of such appointment.

DONE in Open Court this nineteenth day of July,

1930.

JOSEPH S. JENCKES,
Judge."

3. Order of the Superior Court of Maricopa

County, Arizona, entered and filed July 30, 1930,

upon the verified petition of H. Douglass, receiver.

Said order is as follows:

''Upou the petition of the duly appointed and
qualified receiver in the above entitled cause, H.
Douglass, who is now in possession of the property

of Arizona Rock Products Company, on of the

above named defendants, under and bv virtue of
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this court, it appearing to the court that it is neces-

sary to pay certain accounts before said receiver can

commence operating the plant of the Arizona Rock

Products Company as set forth in said petition of

said receiver.

NOW, THEREFORE, upon motion of M. L.

Ollerton, attorney for said receiver, IT IS OR-

DERED that H. Douglass, the duly appointed and

qualified receiver in the above entitled cause, now

in possession of the property of Arizona Rock Prod-

ucts Company, be, and he hereby is, authorized to

borrow the sum of Three Thousand ($3,000.00) dol-

lars, and to give as security therefor receiver's cer-

tificates, which said certificates shall be a first lien

upon the property of Arizona Rock Products Com-

pany to be paid by the receiver out of the proceeds

received by him from the conducting, sale or other

disposal of said property prior to the satisfaction of

any or all liens on said property save taxes assessed

thereon.

Done in open court this 30th day of July. 1930.

JOSEPH S. JENCKES,
Judge. '

'

4. Answer and cross-complaint of W. P. Sims,

filed January 21, 1931, abstracted herein as Plain-

tiff's Exhibit No. 9 in Evidence.

5. Receiver's first report, filed January 21, 1931,

is as follows

:

''The undersigned, H. Douglass, Receiver of the

Arizona Rock Products Company, a corporation,

renders to the coui-t the following first account and
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report of his management of the affairs of said

Arizona Rock Products Company:

1. Immediately upon my appointment as Re-

ceiver, to-wit, on the 19th day of July, 1930, I duly

qualified as such receiver by taking oath and mak-

ing bond as required by the [157] order of this

court. That thereafter I took possession of the plant

of the Arizona Rock Products Company at Tempe,

Arizona, and made an inventory of the assets of

said Company that came into my hands and filed

said inventory with the Clerk of the above entitled

court.

2. That at the time of my taking possession of

said plant The Central Arizona Light & Power Com-

pany, who had been supplying electric power with

which said plant was operated, had ceased supply-

ing such power for said plant because its account for

power that had been supplied to said Company for

approximately the past two months was due and

unpaid, and said Power Company refused to supply

further power to operate said plant until said ac-

count was paid. That with the authority of the

above entitled court I borrowed from the Con-

sumers' Investment Company the amount of said

account, viz., the sum of Fourteen Hundred Seventy-

four and 20/100 ($1474.20) dollars, and issued to

said Consmners' Investment Company a receiver's

certificate dated August 2nd, 1930, payable three

months after date in the sum of Fourteen Hundred
Seventy-four and 20/100 ($1474.20) dollars with

interest thereon at the rate of 8 per cent per annum.
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and used said sum of money to pay said past due

account to the Central Arizona Light and Power

Company. That immediately upon so doing power

was delivered by said Power Company to said plant,

and since said date said plant has been operated

by me.

3. That there was no money in the hands of the

Arizona Rock Products Company at the time of my
appointment with which I could operate said plant.

There was, however, money earned but not due un-

der the contract between said Arizona Rock Prod-

ucts Company and Lynch Cannon Construction

(ompany. Because of this 1 was able to enter an

agreement with said Lynch Cannon Construction

Company by which the cost of operating said plant

including wages, i:)ower bills, rent and incidental

expenses, were advanced b}^ said Lynch Cannon

Construction Company.

4. That since my appointment many claims have

been presented to me for accounts ow ing by Arizona

Rock Products Company to the various claimants,

but I have paid none of the said debts of the Arizona

Rock Products C.ompany except those that had to be

paid so as to operate said plant.

5. That at the time of my appointment as re-

ceiver W. P. Sims held what purports to be a first

mortgage on the plant and equipment of the Arizona

Rock Products Company securing a note of said

Cvompany payable to him in the sum of Ten Thou-

sand ($10,000) dollars with interest at the rate of 8

per cent per annum payable quarterly. That said
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note became due October 31st, 1930, and there was,

on said due date, two quarterly payments of interest

due. No payment on either principal or interest has

been made by me on this obligation, and demand has

been made on me by W. P. Sims for the payment

of said obligation, or in case of my inability to so do,

that I petition the court for authority to dispose of

the pi-operty covered by his mortgage to I'aise money

wdth which to pay said obligation.

6. That the following is a financial statement of

my operation of said plant from July 20th, 1930 to

January 10th, 1931: [158]

RECEIPTS

:

Amount earned by Arizona Rock Products

Company on contract with Lynch Cannon

Construction C-ompany at time of my ap-

pointment, but not due at that time $2,292.49

Amount collected on accounts receivable as

of July 20th, 1930 386.76

Cash in bank to credit of Arizona Rock

Products on July 20th, 1930 2.26

$2,681.51

Total received from Arizona Rock Products

Company $2,681.1

Amount paid by Receiver on past due rent at

time of appointment 590.(

Net amount of earning made by Arizona

Rock Products Company before appoint-

ment of Receiver to be accounted for $2,091.
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Cash taken in by Receiver since July 20th,

1930 for products sold other than on the

Lynch-Cannon contract $2,356.94

Amount earned by receiver on Lynch-Can-

non contract and expended by Lynch-Can-

non for the Receiver in running plant ....

Total cash earning in cash of Receiver $11,021.63

Earned by Receiver from sale of products

other than on L^^nch-Cannon contract and

due as accounts receivable $1,300.87

Amount due from Lynch-Cannon for ]3rod-

ucts delivered under contract $2,921.83

Total amount to be account for by Receiver $15,244.33

EXPENDITURES

:

Production costs.

Royalties $920.00

Plant operation 162.20

Gas-Oil-Grease 64.51

Repairs & Replacement 563.18

Power 1,006.21

Miscellaneous 41.76

Wages 4,279.21

Demurrage .67

Insurance on planr 288.74

$7,307.48

Selling Expense.

Auto Repairs 1.90 1.90
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jreneral Expense.

Office Rent 90.00

Telephone & Telegraph 72.38

Freight & Express 23.43

Off. Sup. & Misc. Expense 79.89

Receiver's Salary 1,500.00

Auditing 191.00

Legal expense 200.00

Automobile use 156.25

Traveling expenses 25.82

205

[159]

2,338.77

Total expense 9,648.15

Net earnings 5,596.18

Less : Amounts paid out for following

:

Deposit on telephone 50.00

Plant and equipment 559.09

Accounts payable 135.00

J. A. Wellington (Hauling) 180.00

Henry Morris '' 61.80

Bert Ray '' 5.80

Prepaid freight charged to ac-

counts receivable 482.88 1,474.57

Net amount remaining from earnings . .

.

4,121.61

Indebtedness incurred by Receiver to be

paid out of earnings

:

Petty Cash (Over paid) 15.29
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Accounts payable as follows

:

Hunger Rock Co. 247.83

Texas Oil Co. 15.20

Carried forward (Net amount remaimn^

J-J-VXiJ V^t-VX iii-l-l^U

Accounts payable : forward

^7- —•"—

Valley Machine Works 47.50

Pratt-Gilbert Hdw. Co. 38.74

Mine & Smelter Eqp. 279.41

Standard Oil Co. 13.68

Western Machinery Co. 636.15

Power (Estimated) 250.00

Receiver's Salary 300.00

Am. Manganese Steel 126.41

Halstead Lumber Co. 19.83

Ariz. Welding Works 55.50

Eqpt. Corp. of Am. 15.00

Legal expense 50.00

Auditing 40.00

Southern Pacific 20.00

Stewart-Warner 4.30 2,179.15

Receiver's certificate 1,474.20

Interest on Certificate 60.05

Total to be paid out of earnings. 3,728.69

Total amount remaining to credit of Receiver $ 392.92

WHEREFORE, I pray the order of this Court
approving the expenditure made by me as Receiver
as shown herein, and for such order concerning the
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demand of W. P. Sims for payment of his note

secured by a mortgage of the property of the Ari-

zona Rock Products Company as the Court may

deem proper, and for such further order or orders

as are necessary.

H. Douglass,

Receiver." [160]

6. Notice of hearing receiver's account, dated

January 20, 1931, signed M. L. Ollerton, attorney

for receiver, filed January 21, 1931. Said notice is

as follows:

'*To Southwest Sand & G^ravel Company, Arizona

Rock Products Company, J. A. Wellington, W.
P. Sims, Wheeler Engineering Company and

J. D. Halstead Lumber Company, a corpora-

tion:

TAKE NOTICE that there has been filed in the

above entitled court by H. Douglass, Receiver of

Arizona Rock Products Company, a corporation, an

account and report of his management of the affairs

of his receivership of said Company, a copy of said

report being attached hereto, and that a hearing on

said report will be had on Monday, January 26th,

1931 at the hour of 1 :30 P. M. or as soon thereafter

as counsel can be heard. At said hearing said ac-

count will be presented for approval of the said

coui-t in Division No. 2 of the above entitled court."

7. Answer of defendant, Arizona Rock Products

Company, to cross-complaint of defendant and cross-

complainant, W. P. Sims, filed February 10, 1931,

signed by H. A. Elliott, attorney for defendant.
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Arizona Rock Products Company, and verified by

said attorney. Said answer is as follows

:

''Comes now Arizona Rock Products Company,

a corporation, one of the defendants above named,

by its counsel, with this its answer to the cross-com-

plaint of W. P. Sims, defendant and cross-complain-

ant herein, and by way of answer to said cross-

complaint, admits, denies and alleges as follows

:

I.

Admits the allegations contained in Paragraphs

numbered I, II and III.

II.

Answering Paragraph No. IV of said cross-com-

plaint, admits that the property described in plain-

tiff's complaint on file herein is the identical prop-

erty in whole or in part described in the mortgage

referred to in said cross-complaint, and that hereto-

fore under date of July 30th, 1930, the receiver re-

ferred to in said cross-complaint was authorized and

empowered to borrow the sum of Three Thousand

($3,000.00) Dollars, and is informed and believes

that the allegations otherwise of said Paragraph No.

IV are untrue in substance and in fact, and there-

fore, upon such information and belief, denies gen-

erally and specifically each and every all and singu-

lar the said allegations otherwise of said Paragraph

No. IV.

III.

Admits the allegations of Paragraphs V and VI
of said cross-complaint. [161]
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IV.

Is informed and believes that the allegations con-

tained in Paragraph YII of said cross-complaint are

untrue in substance and in fact and therefore, upon

such information and belief, denies generally and

specifically each and every all and singular the

allegations contained in said Paragraph VII of said

cross-complaint.

V.

Admits the allegations contained in Paragraphs

VIII, IX and X of said cross-complaint, and in

connection with the foregoing admissions and de-

nials and qualifications, this defendant further fJ-

leges and shows the Court:

1. That H. Douglass of the City of Phoenix,

County of Maricopa, State of Arizona, is now the

duly appointed, qualified and acting receiver in the

above entitled Court and cause appointed therein to

take charge of and have the custody and control of

during the pendency of this action and until the

further order of the Court all of the assets and

property of this defendant, and to handle, manage

and control the same and to operate the business

of this defendant and to receive and conserve the

income therefrom.

2. That this defendant is now indebted for ma-

terials and supplies furnished to or for labor and

services performed for this defendant in the sum of

approximately $33,000.00, and that \he creditors of

this defendant, with the amount due each herein-
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after set forth opposite their respective names, are

as follows

:

J. R. McDonald $1,000.00

J. A. Wellington 708.32

Wheeler Company 9,136.16

W. P. Sims 10,300.00

Allison Steel Co. 487.63

Arizona Republican 190.42

Arizona Welding Works 117.25

Arizona Iron Works 30.00

Arizona Printers 15.00

F. S. Baird 247.30

Chandler Erizonian 51.05

Crane Co. 76.70

California Equipment Co. 35.00

Chambers Transfer Co. 85.00

Central Arizona T^ight & Power Co. 1,474.20

Jerry Doyle 46.00

Equipment Corp. of Arizona 94.05

Cilliland and Williams 51.10

J . D. Halstead TAmiber Co. 2,012.28

Heinze, J3owen & Harrington 81.25

Linde Air Products Co. 91.95

R. V. Tjeeson 50.00

L. A. Wire & Iron Works 108.30

Laird & Dines 72.00

Mission Service Station 17.35

C. P. Munger 150.00

Moore, Elliott & Shimmel 96.85

Mountain States Tel. & Tel. Co. 53.34

IF. R. Hayne 26.58

[162]
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L. N. Roach 1.09

Home Ins. Co. 103.95

J. W. McCann 12.00

O'Malley Lumber Co. 638.52

Oxwald Co. 20.20

Pratt-Gilbert Hardware Co. 2,125.90

Prestolite Co. 37.15

Remington Rand Co. 125.00

S. W. Mach. & Supply Co. 192.22

Southside Gas & Electric Co. 368.59

Salt River Valley W . U. A. 190.24

Spains Garage 13.00

Standard Register Co. 96.85

G. R. Small 10.20

Tempe Hardware Co. 243.63

Texas Co. 233.05

Vinson Carter Electric Co. 88.41

Western Machinery Co. 671.15

Wakefield Service Station 149.00

Western Pipe and Steel Co. 14.75

C. W. Resmaw 400.00

Howard Lindly 57.20

Blake Messenger 66.56

Wayne Adams 21.50

J. S. Rodriguez 54.25

Frank Burgos 50.00

Thos. S. Smith 46.25

Harlow Messenger 36.20

Angel Guerero 35.00

Julio Zunigo 25.80

R. Kendrick 10.60

Chas. Whelchel 8.31
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3. That it is the duty of the said receiver in the

I^remises to implead each of the said creditors of

this defendant and under the orders of this court to

require that the claims of each of said creditors be

presented to and listed with the said receiver for

his allowance or disallowance and thereupon under

the orders of this Court to continue to hold in his

custody all of the assets and property of this de-

fendant and to handle, manage and control the same

and to operate the business of this defendant and to

receive and conserve the income therefrom to the

full use and benefit of this defendant and all of its

creditors, as aforesaid.

4. That this defendant is informed and believes,

and upon such information and belief asserts the

facts to be that there are more than a million yards

of rock, sand and gravel upon the properties of this

defendant subject to the said mortgage of cross-

complainant herein, and that the extraction and re-

moval of said rock, sand and gravel fiom said prop-

erty by said receiver and the conduct of the busi-

ness of this defendant in respect thereto for the

purpose of providing funds for the payment of the

creditors and the said indebtedness of this defend-

ant, and in particular, of the amount now due or

to become due to cross-complainant herein will not

in fact appreciably diminish the assets of this de-

fendant in said rock, sand and gravel, nor impair

the security of cross-complainant's mortgage either

as alleged in said cross-complaint or otherwise; that

there has accumulated and is now in the hands of

said receiver approximately $7500.00 in money or
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in current accounts over and above the costs and

exiDenses [163] of said receivership available to

said receiver by virtue of his operation of the said

properties of this defendant for distribution to the

creditors of this defendant, as aforesaid, and in par-

ticular to said cross-complainant, W. P. Sims; that

on or about the 1st day of March, 1931, there will

be or should be in the hands of said receiver, by

virtue of his operation of the properties of this

defendant, as aforesaid, sufficient money to pay in

full and discharge the claim of said cross-complain-

ant; that the claim of said cross-complainant is a

first and prior claim and should be paid and dis-

charged before the claims of other creditors from

the moneys available or to become available to said

receiver for such purpose and that all moneys ac-

cruing to said receiver by virtue of his operation

of the properties of this defendant, as aforesaid,

over and above the costs and expenses of said re-

ceiver, should be impounded and used first to pay
and discharge in full the claim of said cross-com-

plainant; that the operations of said receiver have

been profitable to said receivership and that upon
the proper further conduct of the business of this

defendant by said receiver all and singular the

claims and demands of each and every of the cred-

itors of this defendant can and will be satisfied

and discharged in full within a time reasonable

and proper under all of the circumstances; that if

the properties of this defendant subject to the mort-

gage of cross-complainant aforesaid be sold for the

purpose of satisfying the said claim of this cross-
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complainant, a gross injustice and inequity will

be done this defendant and the said creditors in

that owing to the present financial condition of this

defendant, the existing said receivership, and gen-

eral business conditions in the vicinity of the prop-

erties of this defendant, the realization upon the

sale of the properties of this defendant will be

grossly insufficient to meet its just debts and obli-

gations.

WHEREFORE, this defendant prays that this

court by its proper order direct and authorize the

said receiver to implead each of the said creditors

and to require that the claims of each of said credi-

tors be presented and listed with said receiver for

his allowance or disallowance, and thereupon to

continue to hold and control all of the assets and

property of this defendant and to handle, manage
and control the same and to operate the business of

this defendant and to receive and conserve the in-

come therefrom and from time to time disburse the

same as shall appear just and proper to this Court

in the premises."

8. Notice, dated Febi'uary 9, 1931, signed by
F. H. Lyman, attorney for petitioner, is as follows:
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TO SOUTHWEST SAND & GRAVEL COM-
PANY, a corporation, plaintiff; ARIZONA
ROCK PRODUCTS COMPANY, a corpora-

tion, J. A. WELLINGTON, WHEELER
ENGINEERING COMPANY, a corporation,

and J. D. HALSTEAD LUMBER COM-
PANY, a corporation, defendants:

YOU WILL PLEASE TAKE NOTICE that

W. P. Sims, as defendant and cross-complainant in

the above entitled cause has filed herein his petition

for the sale by the receiver heretofore appointed in

said matter of all of the property and assets of said

Arizona Rock Products Company, a corporation,

subject to said petitioner's mortgage and described

in said petition, and now in the possession of said

receiver, a copy of which petition is hereto attached

;

that said petitioner [164] will move for the granting

of the prayer of said jDetition on Monday, the 16th

day of February, 1931, at the hour of 9:30 o'clock in

the forenoon of said day, or as soon thereafter as

counsel can be heard, in the court room of Division

#2, wherein said cause is pending, at the court house

of said county, in the city of Phoenix, Arizona

;

This motion and the granting of the prayer of

said petition will be based upon the verified petition

itself, the verified cross-complaint of said petitioner

filed herein, the complaint of the plaintiff, and

answer and amended answers of Arizona Rock
Products Company, and all other pleadings and

papers filed in said cause."
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9. Petition of W. P. Sims for an order authoriz-

ing and directing- receiver to sell property and assets

of Arizona Rock Products Company, a corporation,

filed February 12, 1931, abstracted herein as plain-

tiff's Exhibit No. 10 in evidence.

10. Answer of defendant, Arizona Rock Prod-

ucts Company, to petition of W. P. Sims for an

order authorizing and directing receiver to sell prop-

erty and assets of said defendant company, filed

February 16, 1931, abstracted herein as plaintiif 's

Exhibit No. 15 in evidence.

11. Answer of defendant, J. D. Halstead Lumber

Company, to cross-complaint of defendant, W. P.

Sims, filed February 16, 1931, signed by Armstrong,

Kramer, Morrison & Roche, attorneys for defendant

J. I). Halstead Tjumber (Company, and verified by

Fi'ank J. DufPy. Said answ^er is as follows:

"(V)mes now J. D. Halstead Lumber Company,

a cor])oration, one; of the parties named as defendant

in the above entitled action, and in answer to the

cross-complaint of W. P. Sims, denies, affirms and

alleges as follows:

I.

Admits the allegations contained in Paragraph 1

of said cross-complaint.

II.

Having no knowledge of the allegations contained

in Paragraphs II and III of said cross-complaint,

this defendant denies each and every, all and singu-
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lar, said allegations, and demands strict proof

thereof.

III.

Answering Paragraph IV of said cross-complaint

this defendant admits that a receiver has been ap-

pointed, and is now in full possession and control

of the premises of Arizona Rock Products Company,

a corporation, but denies [165] that the use by said

receiver of the property of Arizona Rock Products

Company has resulted in the deterioration of the

machinery and other appliances of said Company,

but alleges in regard thereto that the use of said

machinery and its legitimate operation is saving said

machinery and other appliances of said Arizona

Rock Products Company from deterioration, and

alleges further that at the time said receiver was

appointed said plant was closed and that at that

time said machinery and equipment was deteriorat-

ing, but that the appointment of said receiver

stopped said deterioration and scattering of said

machinery, equipment and appliances, and in that

behalf this defendant alleges further that the use

of said machinery and the conservation thereof by

said receiver had enhanced and increased the se-

curity of the mortgage of the cross-complainant

herein.

This defendant further denies that there is any

derogation of the rights of the cross-complainant as

secured by said mortgage, but alleges that said re-

ceiver in truth and in fact is securing and holding
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intact and increasing the value of the security of

said mortgagee, cross-complainant herein.

This defendant further alleges that the execution

by the receiver of receiver's certificates under the

power vested in him to borrow the sum of $3,000 was

necessary to maintain and hold intact the security

of the pi'operty of the Arizona Rock Products Com-

pany, and that the use of said money by the receiver

has been for the purpose of preserving and making

valuable the assets of the Arizona Rock Products

Company now in the possession of the receiver. That

the said receiver's certificates so issued were not

used to pay unsecured debts of said Arizona Rock

Products Company, but in truth and in fact were

used to enable the receiver to open the plant and

make it productive, and thereby conserve and pre-

serve the assets of said Arizona Rock Pi-oducts

Company.

IV.

Answering the allegations contained in Para-

graphs V and VI of said cross-complaint, this de-

fendant, having no knowledge thereof, denies all

and singular said allegations and demands strict

proof thereof.

V.

Answering Paragraph VII of said complaint, this

defendant denies each and every, all and singular,

the allegations therein contained, and alleges that

the use of the machinery and other equipment by

the receiver is keeping the same in good condition
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and is preventing the wear, tear, and deterioration

it would have received had said receiver not been

appointed; that at the time said receiver was ap-

pointed said plant was not in operation, and the

machinery was deteriorating to such an extent that

it took the receiver some time to put the same in

shape to operate to advantage.

This defendant, further answering, denies spe-

cifically that the value of the plant is deteriorating

or that the present contracts and the season of the

year militates against the sale at a fair value of the

pi'emises, and in that regard alleges that there will

be no appreciable difference in the market value of

said plant at any time within the coming year. [166]

Answering further, this defendant states that it

and several other parties are the holders of secured

liens on said premises, and that a sale by the re-

ceiver would interfere with the lights of redem lo-

tion vested in said lienholders by the laws of Ari-

zona.

VI.

Answering the allegations contained in Pnra-

graphs VIII and IX of said cross-complaint, this

defendant, having no knowledge thereof, denies each

and every, all and singular, the allegations therein

contained, and demands strict proof thereof.

VII.

Answering Paragraph X of said cross-complaint,

this defendant states that on or about the 8th day of

January, 1930, and within sixty (60) days from the

date of the completion of the buildings, structures
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and improvements on the premises of the Arizona

Rock Products Company, this defendant filed with

the County Recorder of Maricopa County, Arizona

its notice and claim of lien against said Arizona

Rock Products Company, which notice and claim

of lien is recorded in Book 9 of Mechanics' Liens at

page 153 thereof, wherein this defendant stated

under oath that between the first day of August,

1929 and the 12th day of November, 1929, said de-

fendant at the special instance and request of one

J. A. Wellington acting for himself and as agent

for other owners, viz., Arizona Rock Products Com-

pany, a corporation, furnished goods, wares and

merchandise consisting of cement, canvas, building

paper, lumber and other building materials which

were used by said defendants in and about the erec-

tion and construction of those certain buildings,

structures, and improvements now located upon the

following described property:

Beginning at the point of intersection of the East-

erly right of way line of Southern Pacific R. R. Co.

and the South boundary line of Block Sixty-seven

of Lessor; thence East Fifty-five feet to a point

being the Southeast corner of said Block Sixty-

seven; thence North 263 feet along the Easterly

boundary line of said Block Sixty-seven to a point

being the Northeast corner of said Block Sixty-

seven; thence West 37 feet to the point of inter-

section of the North boundary line of said Block

Sixty-seven and said Easterly right of way line,

thence Northerly along said Easterly right of way
line 315 feet more or less to the point of intersection
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of said Easterly right of way line and the railroad

property line being the railroad property of said

Southern Pacific Company situate within the Cor-

porate limits of lessor; thence East 17 feet to a

point of said railroad property line; thence North

30 feet to a point on said railroad property line;

thence Easterly 245 feet more or less to a point

being the Southeast corner of said railroad property

line ; thence North 862 feet along said railroad prop-

erty line to a point on said railroad property line

being the point of intersection of said railroad prop-

erty line and the South boundary line of the North-

east quarter of the Northwest quarter of Section 15,

Township 1 North, Range 4 East, Gila and Salt

River Base and Meridian, thence Easterly 902 feet

along said South boundary line of said Northeast

quarter to a point 1342.9 feet [167] South from the

Northeast corner of said Northwest quarter of said

Section 15; thence South 1342 feet more or less to

the Northeast corner of the Southwest quarter of

said Section 15: thence Westerly 600 feet along the

South boundary line of the Southeast quarter of

the Northwest quarter of said Section 15; thence

Southwesterly 680 feet more or less to a point on

said Easterly right of way line 300 feet South along

said easterly right of way line from the point of

intersection of said Easterly right of way line with

said South boundary line of said Block Sixty-seven;

thence Northerly 300 feet along said Easterly right

of way line to the point of beginning. The same

being situate in the Town of Tempe, County of

Maricopa, State of Arizona.
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for which said goods, wares and merchandise said

defendant Arizona Rock Products Company and

J. A. Wellington promised and agreed to pay to

this defendant the reasonable market value thereof

from time to time as said materials were furnished,

and that said goods, wares and merchandise were

of the reasonable market value of $2,425.77; that no

part of said sum has been paid except the sum of

$500, and that there is now long past due and unpaid

from said Arizona Rock Products Company and

J. A. Wellington the sum of $1,925.77, together with

interest thereon at the rate of six per cent per an-

num from the first day of December, 1929 until paid.

VIII.

Answering further, this defendant states that

thereafter, on or about July 7, 1930, this defendant

filed an action in the Superior Court of Maricopa

County, Arizona, in which the J. D. Halstead Lum-

ber Company, a corporation, was plaintiff and

Arizona Rock Products Company, a corporation,

J. A. Wellington and the Town of Tempe were

defendants, which said action is numbered

on the docket of said Superior Court, wherein and

w^hei'eby the plaintiff sought to foreclose said lien

as herein set forth, and which said action is now^

pending before said court.

IX.

That by virtue of said notice and claim of lien so

filed as aforesaid, and by virtue of the action

brought to foreclose said lien, the plaintiff now has,
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and has had since said first day of August, 1929, a

valid and subsisting mechanic's lien on the property

hereinabove described as security for the payment

of the balance due as herein mentioned.

That this defendant paid the sum of $4.15 for

filing and recording its notice and claim of lien as

above set forth.

WHEREFORE, this defendant prays that in any

judgment entered under and by virtue of the cross-

complaint of the said W. P. Sims filed herein, this

defendant be declared to have a prior lien in the

sum of $1,925.77, together with the further sum of

$4.15, the fee for recording this defendant's notice

and claim of lien, and that the same be declared

prior and superior to the rights of the cross-com-

plainant W. P. Sims in any lien found to be in

existence upon the property of Arizona Rock

Products Company which may be based upon the

allegations of the cross-complaint of the said W. P.

Sims filed herein, together with such other and

further relief as mjiy seem to the court meet and

proper in [168] the premises."

12. Motion of W. P. Sims to set cause for trial,

dated and filed February 17, 1931, signed by F. H.

Lyman, attorney for defendant and cross-complain-

ant, W. P. Sims, the material parts being:

''Moves the court for an order to set said cause

for trial."

13. Notice of motion to set for trial, dated and
filed February 17, 1931, signed by F. H. Lyman.
Addressed to all named defendants and notifies such
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defendants that motion to set will be called up for

hearing in Division No. 2 of the Superior Court of

Maricopa County, on Tuesday, the 24th day of

February, 1931.

14. Amended first report of receiver filed Feb-

ruary 19, 1931. Sworn to and verified by H. Doug-

lass. Said amended first report is as follows:

''The under-signed, H. Douglass, Receriver of the

Arizona Rock Products Company, a corporation,

presents the following statement of his management

of the plant of Arizona Rock Products Company

from the date of his appointment on July 20th, 1930

to January 10th, 1931, in place of Paragraph 6 of

the First Report heretofore filed on January 24th,

1931:

Current assets of Arizona Rock Products Company on July 2(

1930:

Accounts receivable from Ljmch Cannon Co. $2,292.49

Miscellaneous Accounts receivable 220.16

(Reported collected by Receiver)

Miscellaneous accounts receivable
.

793.84

(These accounts have not been collected)

Cash in bank to credit of Ariz. Rock Prod-

ucts 2.26

Total current assets on July 30, 1930 $3,308.7

Gross revenues July 20, 1930 to Jan. 10, 1931.

Sales to Lynch-Cannon Eng'r Co.

August, 1930 4,078.30

September 2,772.70

October 783.70
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November

December

Jan. 1 to Jan. 10,

to

H.Do

1931, inc.

LjTQch Can-

uglass

3,014.10

2,267.80

544.00

Total sales

non Co. 13,460.60

225

Sales to others (fi'om Receriver's

records)

Cash taken in by Receiver since

July 10, 1930 for products sold

other than to Lynch Cannon

Co. 1,849.09 [169]

Earned by Receiver from sales

of products other than on

Lynch Cannon contract and

due as Accounts receivable 1,381.09

Total sales to others than on

Lynch Cannon contract 3,230.18

Gross revenue from sales 16,690.78

Total to be accounted for by Receiver 19,999.53

Credits for Expenditures

:

Total capital account, deposits,

operating and other expenses

paid (July 20, 1930 to Janu-

ary 10, 1931, itemized below) 12,295.72

Accounts payable (itemized be-

low) 174.30

Total 12,470.02
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Liabilities for accounts incurred

prior to July 20, 1930.

Western Machinery Co. (paid)

Leases and royalties (paid)

Receiver's certificate

Acciiied interest on certificate

Total

Total credit for expenditures

125.00

590.00

1,474.20

60.05

2,249.25

14,719.27

Balance remaining to credit of receiver

Expenditures under Receiver itemized

:

Expenditures by Lynch-Cannon Eng'r Co.

for account of Receiver (as per exhibits)

Pay rolls Aug. 7, 1930 to Jan. 8, 1931,

Exhibit A

5,280.26

Power, Aug. 1930 to Jan. 1931

Gas, Oil and Grease

Repairs and Replacements

Miscellaneous

Freight and drayage

Compensation insurance

Plant and equipment

Total paid by Lynch-Cannon Co.

Expenditures by Receiver

Leases and royalties

Plant operation

Repairs and replacements

Auot expense

Insurance on plant

B
C
D
E
F
G
H

4,269.31

1,311.35

83.32

1,279.24

31.60

62.30

342.64

553.57

920.00

106.70

3.26

143.34

268.74

7,933.33
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Gas, oil and grease 2.10

Office rent 90.00

Telephone and telegraph 72.38

Freight and express 21.94

Office supplies and miscellaneous items 57.96

Auditing 191.00

Legal expense 200.00

Receivers salary 1,500.00

Travel expense 36.57

Demurrage

Total expense

.67

3,616.66 3,616.6(

Hauling expense 212.85 212.8^
Prepaid freight advances 482.88 482.8^

[170j
Deposit on Telephone 50.00 50.0(

Total expenditure by Receiver

Total expenditure by Receivership

Accounts payable by Receiver

:

Munger Rock Co.

Texas Oil Co.

Valley Machine Works

Pratt-Gilbert Hardware Co.

Mine & Smelter Co.

Western Machinery Co.

Central Arizona Light & Power
Receiver's Salary 100.00

A^merican Manoanese

4,362.39

12,295.72

Due 1-10 Prior
Paid by Due to
L-C Co. 2-10-31 7-20-30 Total

97.83 150.00 247.63

15.20 15.20

47.50 47.50

38.74 38.74

174.03 105.38 279.41

636.15 636.15

305.14 305.14

200.00 300.00

126.41 126.41
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Halstead Lumber Co. 19.83 19.83

Arizona Welding W orks 28.50 27.00 55.50

Equipi^ment Corp. 15.00 15.00

Legal expense 50.00 50.00

Auditing 40.00 40.00

Southern Pacific 20.00 20.00

Stewart-Warner 4.30

174.30 735.62 542.21 762.56 2,214.69

Note:

The amount in column 1 of $174.30 shows that portion of the

account payable still unpaid that were incurred prior to January

10, 1931; column 2 have been shown before in items paid by

Lynch-Cannon ; column 4 in the sum of $762.56 are items owing

prior to July 10, 1930 that the Receiver has agreed to pay.

EXHIBIT A
Pay Rolls

Week ending August 7, 1930 266.93

14 251.27

21 220.26

28 242.67

Septemb. 4 136.42

11 176.05

18 167.29

25 121.81

October 2 221.37

9 149.88

16 81.43

23 110.76

30 164.58
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November 6 151.14

13 187.71

20 195.36

27 235.96

December 4 200.18

11 199.93

18 228.49

25 207.07

January 1 1931 171.88

8 180.79

Total pay rolls $4,269.31

[171]

EXHIBIT B
Power paid by Lynch-Cannon Co.:

August account 164.21

September account 315.24

October account 243.14

November account 283.62

December account 305.14

Total for power $1,311.35

EXHIBIT C
Gas, oil and grease paid by Lynch Cannon Co.

:

Texas Company 25.10

Standard Oil Co. 9.19

Texas Company 20.15

Standard Oil Company 6.87

Texas Company 15.20

Standard Oil Co. 6.81

Total paid for gas and oil 83.32
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EXHIBIT D

Expenditures for repairs and replacements made by

Lynch-Cannon Co.,

Pratt-Gilbert Hardware Co., 56.06

Arizona Iron Works for scraper

teeth 39.50

Arizona Welding Works 7.00

Effi-on Company for pipe 15.50

C. H. Wellington foi' motor repairs 7.10

Presto-lite (^o., for acetylene 6.09

Pratt-Gilbert Hardware Co. 11.03

Ahlberg Bros, for bearings 36.28

Arizona Iron Works for scraper

teeth 19.56

Y. A. Jialch for motor rej)airs 8.75

Equiphnent Cor|3oration for cable 21.00

C. P. Hunger cable and supplie^i 163.10

Western Machinery (!Io for belt 11.20

Lynch-Cannon Co., for oxygen 4.07

Hal stead Lumber (\:>., for lumber 8.65

Pratt-i^ilbert Hardware Co., 13.46

Arizona Welding Works 28.50

C. P. Hunger for crusher shaft 50.00

Valley Machine Works for labor

on shaft 34.70

Pratt-dilbert Hardware Co., 27.15

Alemite (.ompany for fittings 3.28

Link-Belt Company for springs 14.00

Mine & Smelter Supply Co., for

cable 162.70

l^ynch-Cannon Co., for oxygen and

acetylene 29.36
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Link-Belt Company for springs 14.00

C H. Wellington for repair of

light 1.50

Pratt-Gilbert Hardware Co., 38.34

Arizona Welding Works for

scraper teeth 38.00

Equip^ment Corporation for lever

bank 15.00

C. P. Hunger for rent on hoist

and supplies 97.83

Min & Smelter Supply Co., for

cable 174.03

Valley Machine Works for hoist

repairs 42.50

Western Machinery Co., for cable 80.00

Total paid by Lynch-Cannon for

repairs and replacements $1,279.24

[172]

EXHIBIT E
iscellaneous expmd^'tures by Ljmch-Cannon Co.,

Borden Ice Co., for ice 8.10

Borden Ice Co., '' ''
4.80

Borden Ice Co., '' '' 4.50

Borden Ice Co., '' '' 2.40

Borden Ice Co., '' '' 1.80

Fidelity & Deposit Co., bond 10.00

Total miscellaneous items $31.60
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EXHIBIT F
Freight and drayage paid by Lynch-Cannon Co.,

Chambers Transfer Co., for hauling 10.00

F. Morris for hauling 10.00

Alabam Transfer Co., for freight 3.58

a a a a a gQ

S. p. Co., freight on scraper 15.98

Alabam Transfer Co., hauling .99

Chambers Transfer Co., hauling 21.25

Total freight and drayage $62.30

EXHIBIT G

Compensation insurance paid by Lynch-Cannon Co.,

to Arizona Industrial Commission

:

August and September, 1930 143.43

October, November and December,

1930 199.21

Total insurance paid $342.64

EXHIBIT H
Plant and e(iuip^ment charges i)aid by Lynch-Can-

non Co.,

Smith-Booth-Usher Co., scraper 324.00

Stephens-Adamson Company,

screens 229.57

Total plant and equip^ment $553.57

WHEREFORE, your petitioner prays that a day
be set for hearing on the original report filed Janu-

ary 24th, 1931 and this amended report, and that
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upon said hearing said report be approved and the

order of this court be entered approving the ex-

penditures made by your petitioner as herein set

forth."

15. Notice of hearing receiver's report, signed

by M. L. Ollerton, filed February 19, 1931. It is

addressed to Southwest Sand & Gravel Company,

Arizona Rock Products Company, J. A. Wellington,

Wheeler Engineering Company, W. P. Sims and

Halstead Lumber Company, and gives to said named

parties notice that the amended report of receiver

will be heard in Division No. 2 on March 2, 1931, at

1:30 P. M. or as soon thereafter as the matter can

be heard, Superior Court, Maricopa County, Ari-

zona. [173]

16. Complaint of inter-pleader, Allison Steel

Manufacturing Company, filed March 2, 1931, signed

by Sloan, Holton, McKesson & Scott, attorneys for

inter-pleader, verified by W. L. Allison, Vice Presi-

dent of Allison Steel Manufacturing Company. Said

complaint of inter-pleader is as follows:

"Comes now the Allison Steel Manufacturing

Company, a corporation, inter-pleader in the above

entitled action, by its attorneys, Sloan, Holton, Mc-

Kesson & Scott, inter-pleads in the above entitled

cause and alleges:

I.

That it is a corporation organized and existing

under the laws of the State of Arizona, with its

principal place of business situate in the City of

Phoenix, State of Arizona.
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II.

That on the day of February, 1931,

the Court in the above entitled cause ordered the

Allison Steel Manufacturing Company, among

other creditors of the Arizona Rock Products Com-

pany, to inter-plead in the above entitled cause and

set up their respective claims.

III.

That between the 9th day of January, 1930, and

the 28th day of February, 1930, both dates inclusive,

the defendant, Arizona Rock Products Company,

a corporation, purchased of and from the Allison

Steel Manufacturing Company goods, wares and

merchandise and employed it to perform certain

work and services. That the total amount due from

said defendant, Arizona Rock Products Company,

to the Allison Steel Manufacturing Company, upon

said 28th day of February, 1930, was the sum of

Four Hundred Eighty-seven and 63/100 Dollars

($487.63).

IV.

That on or about the 1st day of »Iuly, 1930, in

the Superior Court of the State of Arizona, in and

for the County of Maricopa, in Cause No. 32,166, in

an action entitled Allison Steel Manufacturing Com-

pany, a corporation, Plaintiff, vs. Arizona Rock

Products Company, a corporation. Defendant, a

judgment was rendered in the sum of Five Hun-
dred Thirteen and 80/100 Dollars ($513.80), to-

gether with interest thereon at the rate of six per
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cent (67o) per annum from date until paid. That

no part of said judgment has been paid by the de-

fendant, Arizona Rock Products Company, to this

inter-pleader, and the same is wholly due and

owing.

V.

That on or about the 1st day of July, 1930, the

above entitled action was filed by the plaintiff

herein seeking to recover Eighty-five Hundred Dol-

lars ($8500.00) from the Arizona Rock Products

Company. That on or about the 19th day of July,

1930, one H. Douglass was appointed Receiver by

the [174] by the Court in the above entitled action

for the purpose of conserving the assets of the

Arizona Rock Products Company and of continu-

ing its business. That the appointment of said

Receiver has prevented the inter-pleader herein

from enforcing collection of its said judgment.

VI.

Alleging further, this inter-pleader states upon

information and belief, that on or about the 28th

day of March, 1930, the plaintiff herein made a

supplemental agreement with the Arizona Rock

Products Company regarding the re-purchase of

certain issued and outstanding capital stock of the

Arizona Rock Products Company, which written

agreement, among other things, provided that the

sum of Three Thousand Two Hundred Fifty Dol-

lars ($3,250.00) should be paid upon the first con-

tract between the parties dated June 12, 1929, for
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the re-purchase of stock by the Arizona Rock Prod-

ucts Company from the plaintiff. That on March

28, 1930, the Arizona Rock Products Company had

a large number of creditors that it could not pay.

VII.

That although said supplemental agreement dated

March 28, 1930, might be valid as between the par-

ties thereto, the same was not binding upon exist-

ing creditors of the Arizona Rock Products Com-

pany while said company was insolvent and could

not meet its just obligations. That the payment of

Three Thousand Two Hundi-ed Fifty Dollars

($3,250.00) by the Arizona Rock Products Company

to the plaintiff herein on March 28, 1930, depleted

the assets of the defendant, iVrizona Rock Prod-

ucts C'Ompany, thereby making it impossible to

meet the obligations of creditors, and was a fraud

upon this creditor who was a creditor at said time,

and many other existing creditors of the Arizona

Rock Products Company, and that the same should

be repaid to the Receiver herein for the benefit of

creditors who have claims superior to the con-

tractual rights of the plaintiff herein as of March

28, 1930.

VIII.

The inter-pleader further alleges that its judg-

ment for Five Hundred Thirteen and 80/100 Dol-

lars ($513.80), together with interest thereon at the

rate of six per cent (6%) per annum from July 1,

1930, became a lien u))on the property of the Ari-



H. Douglass 237

zona Rock Products Company as of July 1, 1930,

and that said lien is superior to all claims of the

other defendants herein and claimants ordered to

inter-plead herein to the assets of the Arizona Rock

Products Company, with the exception of the mort-

gage on said premises in the aggregate sum of Ten

Thousand Dollars ($10,000.00) in favor of the de-

fendant, W. P. Sims.

WHEREFORE, inter-pleader prays:

(1) For an order of this Court requiring the

Receiver herein to sue the plaintiff herein. South-

west Sand & Gravel Company, to recover the sum

of Three Thousand Two Hundred Fifty Dollars

($3,250.00) heretofore paid it by the Arizona Rock

Products Company on March 28, 1930; [175]

(2) For an order continuing the Receivership

for the benefit of secured and unsecured creditors

in such manner as the Court may deem advisable

;

(3) For an order establishing the judgment lien

of the inter-pleader herein in the sum of Five

Hundred Thirteen and 80/100 Dollars ($513.80),

with interest thereon at the rate of six per cent

(6%) per annmn from date until paid as a prior

lien to all other creditors and claimants, subject,

however, to the mortgage on the property of the

defendant Arizona Rock Products Company in the

sum of Ten Thousand Dollars ($10,000.00) in favor

of defendant W. P. Sims

;

(4) For its costs herein incurred and for such

other relief as to the Court may seem meet and

proper. '

'
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17. Supplemental Account of receiver, filed

March 19, 1931, signed H. Douglass, Receiver Ari-

zona Rock Products Company, By M. L. Ollerton,

His Attorney. The supplemental account of re-

ceiver is as follows:

"For the purpose of giving to the Court and

parties interested in the above entitled cause in-

formation of the operation by the Receiver of the

plant of the Arizona Rock Products Company, the

Receiver presents herewith this supplemental ac-

count supplementing the account heretofore filed

by him and bringing said account down to the close

of this business on February 28th, 1931

:

Current Assets of Arizona Rock Products Company on July

20,1930:

Accounts Receivable from T.ynch Cannon Oo. $2,292.49

Miscellaneous Accounts Receivable 220.21

(Reported collected by Receiver)

Miscellaneous Accounts Receivable 793.79

(Reported not collected)

Cash in bank to credit of Ariz. Rock Products 2.26

Total current assets on July 20th, 1930 $3,308.75

Gross Revenues July 20, 1930 to Feb. 28, 1931

:

Sales to Lynch-Cannon Eng'r Co.

August 1930 $4,078.30

September 2,772.70

October 783.70

November 3,014.10

December 2,267.80
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January 1931 2,806.70

February 2,905.30

$18,628.60

Sales to others (From Receiver's records)

Cash sales by Receiver from July 20, 1930

to and including February 28, 1931 for

products other than to Lynch-Cannon Co. $3,087.77

Earned by Receiver from sales of products

other than from Lynch-Cannon Co. con-

tract and now due as accounts receivable 1,376.94

4,464.

[176]

Gross revenues from sales including freight 23,093.

«

Total to be accounted for by Receiver $26,402.

Credits for Expenditures

:

Total capital account, deposits, operating

and other exj)enses paid (July 20, 1930 to

February 28, 1931, itemized below) 16,707:

Total remaining after deducting expenditures 9,694.

Liability for accounts incurred prior to July 20, 1930

:

Western Machinery Co. (Paid) 125.00

Leases and Royalties (Paid) 590.00

Receiver's certificate 1,474.20

Interest to Feb. 28, 1931 76.43

2,265.

Net balance remaining to credit of receiver 7,428.
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Expenditures under Receiver itemized

:

Expenditures by Lynch-Cannon Co. for

account of Receiver (as per exhibits)

Payrolls August 8, 1930 to Feb. 28th, 1931, Exhibit A $ 5,834.4^

Power, August, 1930 to Feb. 28, 1931 '' B 1,983.7.'

Gas, Oil and Grease '' C 113.7^

Repairs and Replacements '' D 1,741.2^

Miscellaneous Expense " E 31.6(

Freight and Express '' F 63.1^

Compensation insurance " G 342.6^

Machinery and Equipfment '^ H 553.51

Total expenditures by Lynch-Cannon Co. 10,664.09

Expenditures by Receiver to Jan. 10, 1931 4,362.39

Expenditures by Receiver since Jan. 10, '31

Leases and Royalties 185.00

Am. Manganese Steel Co. crusher

jaw 126.41

Plant operation 12.50

Receiver's salary 600.00

Legal expense 50.00

Auditing expense 146.00

Office rent 18.00

Telephone and Telegraph 14.90

Office supplies 1.48

Miscellaneous expense 32.78

Hauling expense <^ 114.96

K
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Total January & February expense 1,302.03

Cash advanced on prepaid freight

(collected) 379.48

6,043.90

Total expenditures 16,707.99

Exhibit A
*ay Roll expenditures as shown by

Receiver's report of Jan. 10, 1931

*ay roll week ending Jan. 15, 1931

Feb.

177]

Total pay roll

Exhibit B.

^ower expenditures as shown by

Receiver's report of January 10, 1931

anuary power account

February power account

4,269.31

15, 1931 173.26

22, 184.30

29, 181.03

5, 182.59

12, 372.13

19, 230.80

26, 241.02

1,565.13

$5,834.44

316.67

355.73

1,311.35

672.40

Total power expenditure $1,983.75
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Exhibit C.

Gas, oil and grease expenditures as

shown by Receiver's report of Jan. 10, 1931, 83.1

January account Texas Company 15.20

February account,
'' " 15.20 30^

J. D. Halstead Lumber Co. Imnber 19.83

Pra^-Gilbert Co. supplies 22.89

(/. H. Wellington, electric work 6.75

Valley Machine Works 5.00

Arizona Welding Works 32.50

Cannon Electric Co. supplies 7.30

C. P. Hunger, cable and rent 150.00

Motor Supply Co. 6.56

Mine and Smelter, cable 105.38

Lynch-Cannon Co. Oxygen and acetylene 29.71

Febi-uary (expense

:

Standard Oil Co., supplies 10.93

Pratt-Oilbert Co. 65.13

$113.^

Exhibit D.

Expenditures for Repairs and Replacements as

shown by Receiver's report of Jan. 10, 1931 1,279.2

January expense

:

385.9!

76.0<

$1,741.21
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Exhibit E.

[iscellaneous expense as shown by

Receiver's report of Jan. 10, 1931

Exhibit F.

'reight and express expenditures as shown by

Receiver's report of Jan. 10th, 1931

anuary expense for freight

178]

Exhibit a.

Jompensation Insurance expenditures as shown

by Receiver's report of January 10, 1931,

Exhibit H.

lant and Equip^ment expenditures as shown by

Receiver's report of January 10, 1931,

18. Stipulation filed March 24, 1931, abstracted

herein as plaintiff's Exhibit No. 12.

19. Complaint of Pratt-Grilbert Hardware Com-
pany, a corporation, inter-pleader, filed April 1,

1931, signed by Cunningham, Carson & Gibbons, at-

torneys for Inter-pleader Pratt-Gilbert Hardware
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Company, verified by Gene S. Cunningham, one of

plaintiff's attorneys. Said complaint of inter-

pleader is as follows:

"Comes now PRATT-GILBERT HARDWARE
COMPANY, a corporation, inter-pleader in the

above entitled action, by its attorneys, CUNNING-
HAM, CARSON & GIBBONS, and inter-pleads in

the above entitled cause pursuant to order of the

above entitled Court heretofore made, and alleges

as follows:

I.

That it is a corporation organized and existing

under the laws of the State of Arizona with its

principal place of business located in the City of

Phoenix, Arizona.

II.

That on the day of February, 1931, the

above entitled Court in the above entitled cause

ordered and directed Pratt-Gilbert Hardware Com-

pany, a corporation, among and together with other

creditors of Arizona Rock Products Company, one

of the above named defendants, to inter-plead in

the above entitled cause and set up the respective

claims of said creditors and that Pratt-Gilbert

Hardware Company is a creditor of said Arizona

Rock Prodiicts Company, a corporation.

III.

That between the 1st day of July, 1929, and the

4th day of April, 1930, both dates inclusive, Pratt-
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Gilbert Hardware Company, a corporation, sold,

furnished and delivered to Arizona Rock Prod-

ucts Company, a corporation, at the special instance

and request of said Arizona Rock Products Com-

pany, a corporation, goods, wares and merchandise

consisting of pipe, pipe fittings and heavy hard-

ware supplies for which the said Arizona Rock Prod-

ucts Company, a corporation, promised and agreed

to pay upon delivery [179] the reasonable mar-

ket value thereof and that said goods, wares and

merchandise, so sold and delivered to said Arizona

Rock Products Company, a corporation, by Pratt-

Gilbert Ha^-dware Company, were of the reasonable

market value of Two Thousand Four Hundred

Ninety-four and 22/100 Dollars.

IV.

That the last of said items of merchandise were

delivered to said Arizona Rock Products Company
on the 4th day of April, 1930, and that thereupon

there became due and owing from said Arizona

Rock Products Company to Pratt-Gilbert Hard-

ware Company the said sum of Two Thousand Foui*

Hundred Ninety-four and 22/100 Dollars, and that

though demand for the payment thereof has often

been made by Pratt-Gilbert Hardware Company of

and from said Arizona Rock Products Company,

the said Arizona Rock Products Company has

failed, neglected and refused and still fails, neglects

and refuses to pay the same, or any part thereof

save and except the sum of Three Hundred Sixty-

eight and 32/100 Dollars and that there is now
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long past due, owing and unpaid by said Arizona

Rock Products Company to said Pratt-Gilbert

Hardware Company the svun of Two Thousand One

Hundred Twenty-five and 90/100 Dollars.

V.

That the said sum hereinabove set forth became

due and payable to Pratt-Gilbert Hardware Com-

pany of and from said Arizona Rock Products Com-

pany on the 5th day of April, 1930, the day after

the date of the last delivery of said items of mer-

chandise as hereinbefore set forth and that said

Pratt-Gilbert Hardware Company is entitled to in-

terest on said sum at the legal rate from and after

the 1st day of May, 1930, until paid, and that there

is now long past due, owing and unpaid from said

Arizona Rock Products Company to Pratt-Gil-

bert Hardware Company the sum of Two Thou-

sand One Hundred Twenty-five and 90/100 Dol-

lars together with interest thereon at the rate of

six per cent per annum from the 1st day of May,

1930, until paid.

VI.

That on or about the 1st day of July, 1930, an

action wherein Southwest Sand and Gravel Com-

pany was plaintiff and Arizona Rock Products

Company, a corporation, J. A. Wellington, Wheeler

Engineering Company, a corporation, and other

persons were defendants, was filed in the above

entitled Court by said Southwest Sand and Gravel

Company, a corporation, wherein the plaintiff
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therein sought to recover Eight Thousand Five Hiui-

dred Dollars from Arizona Rock Products Com-

pany and that on or about the 19th day of July,

1930, one H. Douglass was appointed receiver by

the above entitled Court in the above entitled cause

for the purpose of conserving the assets of Arizona

Rock Products Company and for continuing its

business; that the appointment of said receiver has

prevented this inter-pleader, Pratt-Gilbert Hard-

ware Compan)^, from enforcing collection of its said

claim for merchandise sold and delivered to Ari-

zona Rock Products Company, a corporation.

VII.

This inter-pleader further alleges that it is in-

formed and upon such information alleges the fact

to be that on [180] or about the 28th day of March,

1930, the plaintiif Southwest Sand and Gravel Com-

pany made a supplemental agreement with Arizona

Rock Products Company regarding the repurchase

of certain issued and outstanding capital stock of

said Arizona Rock Products Company, a corpora-

tion, which agreement was in writing and provided

among other things that the sum of Three Thousand

Two Hundred Fifty Dollars should be paid upon

the first contract between Southwest Sand and

Gravel Company and Arizona Rock Products Com-

pany, which was dated June 12, 1929, and provided

for the repurchase of stock in Arizona Rock Prod-

ucts Company by Arizona Rock Products Company
of and from the plaintiff and that on March 28,

1930, the Arizona Rock Products Company owed
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a large amount of money to a nimiber of its credi-

tors which it could not pay in the ordinary and

usual course of business.

VIII.

That said supplemental agreement above referred

to, dated March 28, 1930, was wholly invalid and

insufficient to bind the existing creditors of Ari-

zona Rock Products Company, one of the defend-

ants herein named, while said Arizona Rock Prod-

ucts Comjjany was unable to meet its just obliga-

tions and while it was insolvent; that the payment

of the said sum of Three Thousand Two Hundred

Fifty Dollars by said Arizona Rock Products Com-

pany to said Southwest Sand and Gravel Company

on March 28, 1930, depleted the assets of the de-

fendant Arizona Rock Products Company and

thereby made it impossible for said Arizona Rock

Products Company to meet its obligations to its

creditoT's and was, therefore, a fraud upon this

creditor and other creditors similarly situated and

this inter-pleader further alleges that it was an

actual bona fide creditor of said Arizona Rock Prod-

ucts Company at said time and that thei-e were at

said time other existing bona fide creditors of said

Arizona Rock Products Company and that this

inter-pleader therefore alleges for itself and on be-

half of other creditors similarly situated that said

sum of Three Thousand Two Hundred Fifty Dol-

lars so paid on March 28, 1930, as aforesaid, should

be repaid to the receiver herein for the benefit of

this inter-pleader and other creditors who have
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claims and whose claims are superior to the con-

tractural rights of the plaintiff, Southwest Sand

and Gravel Company, as of March 28, 1930.

IX.

This inter-pleader further alleges that its claim

in the sum hereinbefore mentioned, namely, Two

Thousand One Hundred Twenty-five and 90/100

Dollars, is now a valid and existing claim against

Arizona Rock Products Company and ever since

the 1st day of Tuly, 1920, has been a valid and ex-

isting claim against said Arizona Rock Products

Company, a corporation.

WHEREFORE, this inter-pleader prays judg-

ment of this Honorable Court,

1. For an order of this Court requiring the re-

ceiver herein to sue Southwest Sand and Grravel

Company for the recovery of the said sum of Three

Thousand Two Hundred Fifty Dollars heretofore

on, to-wit, March 28, 1930, paid to it by Arizona

Rock Products Company, one of the defendants

herein. [181]

2. For an order continuing the receivership for

the benefit of secured and unsecured creditors in

such manner and under such conditions and pro-

visions as to this Honorable Court shall seem just

and proper.

3. For an order establishing the claim of this

inter-pleader herein in the sum of Two Thousand

One Hundred Twenty-five and 90/100 Dollars with

interest thereon at the rate of six per cent per

annum from the 1st day of May, 1930.
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4. For its costs herein incurred and for such

other and general relief as to this Honorable Court

may seem just and proper."

20. Objections of Pratt-G-ilbert Hardware Com-

pany to payment of secured creditor out of general

unincumbered assets of defendant, filed April 2,

1931, abstracted as plaintiff's Exhibit No. 14 in

evidence.

21. Complaint of O'Malley Lumber Company in

inter-pleader, filed April 6, 1931, signed by Arm-

strong, Kramer, Morrison & Roche, attorneys for

inter-pleader, verified by Walter Roche, one of

plaintiff's attorneys. Said complaint in inter-

pleader is as follows:

''Comes now The O'Malley Lumber Company, a

corporation, and interpleads in the above entitled

cause ])ursuant to order of the above styled court

heretofore made and entered herein, and alleges as

follows

:

I.

That it is a corporation duly organized and ex-

isting under and by virtue of the laws of the State

of Arizona and has its principal place of business

in the City of Phoenix, Maricopa County, Ainzona.

II.

That on the day of Februaiy, 1931 the

above styled court in the above entitled cause, or-

dered and directed The O'Malley Lumber Company,

a corporation, among and together with other credi-

tors of the Arizona Rock Products Company, a
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corporation, one of the above named defendants,

to interplead in the above entitled cause and set up

the respective claims of said creditors, and that The

O'Malley Lumber Company, a corporation, is a

creditor of said Arizona Rock Products Company,

a corporation, as hereinafter shown.

III.

That prior to the first day of March, 1930 The

O'Malley Lumber Company, a corporation, at the

special instance and request of said defendant, Ari-

zona Rock Products Company, a corporation, sold

and delivered to said defendant, goods, wares and

merchandise of the sum and of the value of Six

[182] LIundred Thirty-ei.oht and 52/100 ($638.52),

for which the said Arizona Rock Products Company

promised and agreed to pay The O'Malley Lumber

Company the said sum of Six Hundred Thirty-

eight and 52/100 ($638.52) Dollars upon the first of

the month following delivery of said goods, wares

and merchandise in the usual course of business.

IV.

That said defendant, Arizona Rock Products

Com]3any, a corpoi^ation, failed and refused to pay

for said goods, wares and merchandise sold and de-

livered as aforesaid, and on the 1st day of March,

1930, said defendant, Arizona Rock Products Com-

pany, made, executed and delivered to the plain-

tiff its certain promissory note, dated on that day,

in words and figures following, to-wit:



252 W. P. Siins vs.

'638.52 Phoenix, Arizona, March 1st, 1930

For value received, ARIZONA ROCK PROD-
UCTS COMPANY, a corporation, promise to pay

to THE O'MALLEY T.UMBER COMPANY, an

Arizona Corporation, or order, at its place of busi-

ness in the City of Phoenix, Arizona, the sum of

SIX HUNDRED THIRTY-EIGHT and 52/100

Dollars, in installments of $100.00 or

more, a month, payable on the first day of every

month, beginning on the first day of April, 1930,

with interest on all deferred payments from March

1, 1930 until paid, at the rate of 8% per annum,

payable monthly, the interest to be first deducted

from the regular monthly payments, and the bal-

ance to be applied on the y)rincipal.

Should default be made in the jj^yn^ient of any

installment when due, then the whole sum of prin-

cipal and interest shall become immediately due

and i)ayable at the option of the holder of this

note.

Should suit be brought to recover on this note,

we promise to pay as Attorney's fees $100.00 addi-

tional on the amount found due on this note. Prin-

cipal and interest payable in lawful money of the

United States. This note is secured by property.

The maker of this note hereby reserve the right to

pay the whole or any part thereof at any time.

ARIZONA ROCK PRODUCTS COMPANY,
a Corporation

(SEAL) By R. V. LEESON, President

Attest: LEO N. ROACH, Secretary'
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V.

That the said defendant, Arizona Rock Prod-

ucts Company, failed and refused to pay the in-

stallments becoming due on the principal as pro-

vided in said note on the first days of April, May

and June, 1930, and that The O'Malley Lumber

Company thereupon elected to declare the whole of

said note due and payable, and did, on or about

the 26th day of June, 1930, file in the Superior

Court of the State of Arizona in and for the County

of Maricopa its certain complaint in an action [183']

entitled: "The O'Malley Lumber Company, a cor-

poration. Plaintiffs, vs. Arizona Rock Products

Company, a corporation. Defendant," being No.

32495-A, and that summons was thereupon issued

and a copy thereof, together with a copy of said

complaint, was served upon said Arizona Rock

Products Company, a corporation, on or about the

27th day of June, 1930.

VI.

That the plaintiffc* is the lawful owner and holder

of said note.

YII.

That no part of the principal of said note or the

interest thereon has been paid, and that there is

now and has been at all times since the said 26th

day of June, 1930, due and owing from the said

Arizona Rock Products Company, a corporation, to

The O'Malley Lumber Company the sum of Six

Hundred Thirty-eight and 52/100 ($638.52) Dol-
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lars, together with interest thereon at the rate of

eight (8%) percent from the 1st day of March,

1930, together with attoi'neys fees in the sum of

One Hundred ($100.00) Dollars, as provided in

said note, and the further sum of Eleven & 80/100

($11.80) Dollars costs and disbursements expended

in said action.

VIII.

That on or about the 1st day of July, 1930 an

action wherein Southwest Sand & Gravel Company

was plaintiff and the Arizona Rock Products Com-

pany, a corporation, J. A. Wellington, Wheeler En-

gineering Company, a corporation, W. P. Sims and

other persons were defendants, was filed in the

above styled court by said Southwest Sand & Gravel

('Ompany, a corporation, wherein the plaintiff

therein sought to recover the sum of Eighty-five

Hundred ($8500.00) Dollars from the Arizona

Rock Products Company, and that on or about the

19th day of July, 1930, one H. Douglass was ap-

jjointed Receiver by the above styled court in the

above entitled action for the i)urpose of conserv-

ing the assets of said Arizona Rock Products Com-
j)any and conducting its business; that the appoint-

ment of said Receiver has prevented this inter-

])leader from enforcing collection of its said claim

on account of said promissory note and from secur-

ing judgment against said Arizona Rock Products

Company in said cause.
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IX.

That this interpleader is informed and upon such

information alleges the fact to be that on or about

the 28th day of March, 1930 the plaintiff, South-

west Sand & Gravel Company, made a supple-

mental agreement with the Arizona Rock Prod-

ucts Company regarding the purchase of certain

issued and outstanding capital stock of said Arizona

Rock Products Company, a corporation, which

agreement was in writing and provided, inter alia,

that the smn of Thirty-two Hundred Fifty

($3250.00) Dollars should be paid upon the first

contract between the Southwest Sand & Gravel

Company and Arizona Rock Products Company,

which was dated June 12, 1939, and provided for

the repurchase of stock in said Arizona Rock Prod-

ucts Company by Arizona Rock Products Com-

pany of and from said plaintiff. Southwest Sand

& Gravel Company; that on March 28, 1930 the

Arizona Rock Products Company owed a larg'e

amount of money to a number of its creditors [184]

which it could not pay in the ordinary and usual

course of business.

X.

That said supplemental agreement above referred

to, dated March 29, 1930, was wholly invalid and

insufficient to bind the existing creditors of the

Arizona Rock Products Company, one of the de-

fendants herein named, while said Arizona Rock

Products Company was unable to meet its just obli-

gations and while it Avas insolvent; that the said



256 W. P. Sims vs.

Arizona Rock Products Company did on or about

the said 28th day of March, 1930, pursuant to the

terms of said supplemental agreement, pay to the

said Southwest Sand & Gravel Company, the plain-

tiff herein, said sum of Thirty-two Hundred Fifty

($3250.00) Dollars; that the payment of said sum

of Thirty-two Hundred Fifty ($3250.00) Dollars by

said Arizona Rock Products Company to said

Southwest Sand & Clravel Company on or about

March 28, 1930 depleted the assets of the said de-

fendant, Arizona Rock Products Company, and

thereby made it impossible for the said Arizona

Rock Products Company to meet its obligations to

its creditors, and was, therefore, a fraud upon this

creditor and all other creditors similarly situated;

that this interpleader was an actual and bonafide

creditor of said Arizona Rock Products Company

at the time of the payment of said sum of money,

and that there was at said time other existing bona-

fide creditors of said Arizona Rock Products Com-

pany, and that this interpleader therefore alleges

for itself and on behalf of other creditors similarly

situated that said sum of Thirty-two Hundred Fifty

($3250.00) Dollars so paid on or about March 28,

1930, as aforesaid, should be repaid to the Receiver

of tho Arizona Rock Products Company by said

plaintiff. Southwest Sand & Gravel Company, for

the benefit of this interpleader and other creditors

who have claims and whose claims are superior

to the contractural rights of the said plaintiff.

Southwest Sand & Gravel Company, as of Mar(*h

28, 1930.
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XI.

That on or about the 22nd day of January, 1931

there was filed in the above entitled action an

answer and cross complaint by one of the defend-

ants, W. P. Sims, wherein and whereby the said

defendant, W. P. Sims, sought and prayed for the

foreclosure of a certain chattel mortgage upon the

machinery and personal equipment of said defend-

ant, Arizona Rock Products Company, a corpora-

tion, and for the purpose of securing the payment of

the indebtedness so secured by said chattel mort-

gage said defendant, W. P. Sims, petitioned the

above entitled court for an order directing that all

of the assets and property of the defendant, Ari-

zona Rock Products Company, be collected and sold,

and that the proceeds derived therefrom be im-

pounded and by said Receiver disbursed to the

debtors of the Arizona Rock Products Company in

the order of their priority as fixed by the above en-

titled court; that said petition of said defendant,

W. P. Sims, for the reduction of said assets and the

disbursements of the proceeds received from such

liquidation by said Receiver as fixed by this court

has never been passed upon nor determined.

XII.

That the said Receiver on the 24th day of March,

1931, had in his possession as such Receiver the

physical assets of the said Arizona Rock Products

Company, a corporation, consisting of machinery

and equipment for the carrying on or a rock crush-
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ing and gravel screening" business, all of which [185]

were described in and covered by said mortgage of

the said defendant. W. P. Sims, and that on said

date said Receiver had in his possession other assets

of said defendant, Arizona Rock Products Company,

which were mipledged to the said defendant, W. P.

Sims, and consisted of cash and bills receivable;

that on said 24th day of March, 1931 there was,

among other assets of said Arizona Rock Products

Company in the hands of said Receiver Fifty-eight

Hundred ($5800.00) Dollars in moneys, w^hich said

moneys were received by the said receiver as an

accumulation from the business of the Arizona Rock

Products Comj^any carried on b}' him as such, and

that there was on said date iii existence and in the

possession of said Receiver the same personal prop-

erty, machinery and equipment of the said defend-

ant, Arizona Rock Products Company, as was named

in the said chattel mortgage of the said defendant,

W. P. Sims, as security for the payment to him of

his claim against said Arizona Rock Products Com-

pany and susceptible of sale under foreclosure, and

that said ])roperty mentioned and described in said

mortgage of said defendant, W. P. Sims, and then

in the hands of said Receiver on said 24th day of

March, 1931, was amply sufficient in value to secure

fully the payment of the said claim of the said

defendant, W. P. Sims, and that the said defendant,

W. P. Sims, had by reason of said chattel mortgage

above referred to, no lien or claim upon the said

Fifty-eight Hundred ($5800.00) Hollars then in the

hands of the Receiver, but that the said smn of
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Fifty-eight Hundred ($5800.00) Dollars so accu-

mulated by said Receiver out of and from carrying

on the business of the said defendant, Arizona Rock

Products Company is and was a fund out of which

the other creditors of said Arizona Rock Products

Company should in part be paid, and that this peti-

tioning interpleader is one of the said creditors hav-

ing an actual bona fide claim against the defendant,

Arizona Rock Products Company, in the amounts

set forth in Paragraph YII hereof, and is and was

entitled to its proportionate part of said cash accu-

mulated by said Receiver and on hand on March 24,

1931 in the same proportion as said Fifty-eight

Hundred ($5800.00) Dollars bears to the total

amovmt of the debts of said defendant, Arizona

Rock Products Company, other than the claims of

the said defendant, W. P. Sims.

XIII.

That upon the 24th day of March, 1931, and with-

out notice to this interpleader, certain secured credi-

tors of said defendant, Arizona Rock Products Com-

pany, a corporation, having or claiming to have liens

upon the assets of said Arizona Rock Products Com-

pany then in the hands of said Receiver, other than

cash and bills receivable, entered into a stipulation

wherein and whereby said secured creditors stipu-

lated and agreed that the said Receiver should pay

to the said W. P. Sims the sum of Fifty-eight Hun-

dred ($5800.00) Dollars to apply in partial payment

of ])rincipal and interest on the note of the defend-

ant, Arizona Rock Products Company, to W. P.
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Ki^ims, secured by a first mortgage on the property

of said defendant, Arizona Rock Products Com-

I)any, hereinabove mentioned and referred to, and

that upon a hearing of said matter which was held

and had without notice to this interpleader and to

other unsecured creditors and pursuant to said stip-

ulation, the above entitled court ordered and di-

rected the said Receiver to pay the said smn of

Fifty-eight Hundred ($5800.00) Dollars to said de-

fendant, W. P. Sims, to the exclusion of and as a

preference over all other creditors of the said de-

fendant, Arizona Rock Products Company, and that

thereafter the said Receiver did pay to said defend-

ant, W. P. Sims, the said smn of Fifty-eight [186]

HundT-ed ($5800.00) Dollars.

XIV.

That |)rior to the entry of said order for the pay-

ment of said sum of Fifty-eight Hundred ($5800.00)

Dollars the trial of the cross complaint of the said

defendant, W. P. Sims, had been regularly set be-

fore the above styled court, and that pursuant to

said stipulation the trial on said cross complaint of

said defendant, W. P. Sims, was continued and set

for April 2, 1931.

XV.

That the action of said secured creditors in stipu-

lating for the payment of said sum of Fifty-eight

Hundred ($5800.00) Dollai's to the said defendant,

W. P. Sims, was and is inequitable and imjust to

the unsecured creditors of said defendant, Arizona
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Rock Products Company, and tended to and did

enhance the value of the security of said secured

creditors so stipulating by reducing the amount of

the claim of said defendant, W. P. Sims, secured b}^

his mortgage lien upon the same property as was

subject to the liens of said stipulating secured credi-

tors, and that the action of said secured creditors in

so stipulating permitted said W. P. Sims and said

secured stipulating creditors to secure a preference

over and above unsecured creditors as to any assets

then in the hands of said Receiver not secured by

the liens of said stipulating secured creditors.

XVI.

That said payment of said sum by said Receiver

to the said defendant, W. P. Sims, is and was in-

equitable and unjust, and permits the said defend-

ant, W. P. Sims, to secure a preference over and

above other creditors of said defendant, Arizona

Rock Products Company, beyond the security

pledged to him under the terms of his mortgage, by

reason of which said other creditors of said Arizona

Rock Products Company are prevented and pro-

hibited from securing their proportion of the

amount of said money or of any other assets of said

defendant, Arizona Rock Products Company, and

that the pajTnent of said sum by said Receiver per-

mits the secured creditors of said Arizona Rock

Products Company to secure a preference over and

above the unsecured creditors of said Arizona Rock

Products Company beyond the security pledged to

them or upon which they have a lien.



262 W. P. Sims vs.

XVII.

That after the payment of said sum of Fifty-eight

Hmidred ($5800.00) Dollars by said Receiver to

said defendant, W. P. Sims, and on the 2nd day of

April, 1931, a trial was had in the above entitled

court of the cross complaint of the said defendant,

W. P. Sims, and on said date an order was entered

ill tli(^ above entitled cause in the above styled court,

foreclosinijj the mortgage of said W. P. Sims and

allowing an attorneys' fee of One Thousand

($1,000.00) Dollars, and that said W. P. Sims, pur-

suant to said order of foreclosure, is about to have

a special execution levied upon the property men-

tioned and described in the said mortgage and to

sell said property at public auction.

XVIII.

That at all times mentioned herein the said prop-

erty secured by the said mortgage in favor of the

said defendant, W. P. Sims, was and is amply suf-

ficient in value to secure [187] fully the payment of

the claim of said W. P. Sims and of attorneys' fees

and costs, and that if said W. P. Sims is permitted

to have said property sold at public auction and to

keep said sum of Fifty-eight Hundred ($5800.00)

Dollars it will permit the said W. P. Sims to retain

and keep as his own the profits realized from the

operation of said mortgaged property prior to the

date of the sale thereof under any judgment or fore-

closure, contrary to the provisions of the laws of

the Stat(» of Arizona.
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XIX.

That this interpleader's claim in the sum of Six

Hundred Thirty-eight and 52/100 ($638.52) Dollars,

with interest thereon at the rate of eight (8%) per

cent per annmn from the 1st day of March, 1930,

attorneys' fees in the sum of One Hundred

($100.00) Dollars, and Eleven & 80/100 ($11.80)

Dollars costs and disbursements expended in said

suit No. 32,495, is now a valid and existing claim

against said Arizona Rock Products Company, and

ever since the 1st day of March, 1930 has been a

valid and existing claim against said Arizona Rock

Products Company as to the sum of Six Hundred

Thirty-eight and 52/100 ($638.52) Dollars, with

interest thereon from said date at the rate of eight

(8%) per cent per annum, and ever since the 26th

day of June, 1930, has been a valid and existing

claim against said Arizona Rock Products Company
as to the sum of One Hmidred ($100.00) Dollars

attorneys' fees and Eleven & 80/100 ($11.80) Dol-

lars costs and disbursements.

WHEREFORE, this interpleader prays judg-

ment of this court as follow^s

:

(1) For an order of this court requiring the

Receiver herein to sue the Southwest Sand & Gravel

Company for the recovery of the said siun of Thirty-

two Hundred Fifty ($3250.00) Dollars, heretofore

and on, to-wit, March 28, 1930, paid to the Arizona

Rock Products Company, one of the defendants

herein

;
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(2) For an order continuing the receivership of

said Arizona Rock Products Company for the bene-

fit of secured and unsecured creditors in such man-

ner and under such conditions and provisions as

this court shall deem just and proper;

(3) For an order of this court requiring and

directing the said defendant, W. P. Sims, to repay

to said Receiver the said sum of Fifty-eight Hun-

dred ($5800.00) Dollars, and in the event of the

failure of said W. P. Sims so to do that any execu-

tion theretofore issued under any judgment or order

of foreclosure be quashed or, in the event a sale has

been held of said mortgaged property, said sale be

set aside and held for naught

;

(4) For an order establishing the claun of this

interpleader herein in the sum of Six Hundred

Thirty-eight and 52/100 ($638.52) Dollars, with

interest thereon at the rate of eight (8%) per cent

per annum from the 1st day of March, 1930, the

sum of One Plundred ($100.00) Dollars attorneys'

fees, and the further sum of Eleven and 80/100

($11.80) Dollars costs and disbursements expended

in said cause No. 32,495; [188]

(5) For its costs herein incurred, and for such

other and f^enei'al relief as to this Honorable Court

may seem just and proper."

22. Judgment dated April 2, 1931, filed April

20, 1931, abstracted as part of plaintiff's Exhibit

No. 3 in evidence.

23. Receiver's report of sale filed May 6, 1931,

signed by H. Douglass, receiver for Arizona Rock
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Products Company, and verified by said H.

Douglass. Said receiver's report of sale is as fol-

lows:

"The undersigned, H. Douglass, Receiver of the

Arizona Rock Products Company, a corporation,

in compliance with the decree of the above entitled

court in the above entitled cause entered on the 2nd

day of April, 1931, makes report of the sale of the

property described in said decree and petitions the

court as follows

:

That on April 22nd, 1931, he posted a notice of

said sale at the rock crushing plant of the Arizona

Rock Products Company at Tempe, Arizona, which

said notice remained posted from that date until

the sale; that he caused said notice to be published

in The Tempe Daily News for ten successive days

prior to said sale. The affidavit of the publisher to-

gether with a copy of said notice is attached hereto.

That on the 4th day of May, 1931, at the hour of

ten o'clock in the forenoon at the rock crushing

plant of the Arizona Rock Products Company at

Tempe, Arizona, all as provided in said notice, he

sold the property described in said decree and in

said notice of sale to one W. P. Sims, for the sum

of Four Thousand ($4,000.00) Dollars, this being the

only bid made. That the amount so received from

said sale is insufficient to pay the judgment of W. P.

Sims, cross-complainant in the above entitled cause

in full.

WHEREFORE, your petitioner prays the court

for its order approving and confirming said and
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directing the execution and delivery to W. P. Sims

of such instrument of transfer as may be necessary

to convey to him title to the property so purchased,

and for such further order in the premises as the

court may deem necessary.
'

'

24. Notice of sale signed by H. Douglass, re-

ceiver, and M. Ij. OUerton, attorney for receiver.

The material portions are as follows

:

'' Pursuant to the order and judgment of the

Superior Court of the State of Arizona, in and for

the County of Maricopa, in case No. 32,529, wherein

the Southwest Sand & Gravel Company, a corpora-

tion, is ]>laintiff and Arizona Rock Products Com-

])any, a corporation, J. A. Wellington, Wheeler

Engineering Company, a corporation, W. P. Sims,

J. I). Halstead Lumber Company, a corporation, are

defendants, said order and judgment having been

made and entered [189] on April 2nd, 1931, I, H.

Douglass, the duly appointed, qualified and acting-

receiver in the above entitled cause, will offer and

sell at public auction to the highest bidder, on Mon-

day, May 4th, 1931, at the hour of ten o'clock in the

forenoon of said day, at the rock crushing plant at

'Pempe, Maricopa County, Arizona, on the premises

hereinafter described, the following described prop-

erty and all right, title, claim and interest therein

of the several paiiies to said action hereinbefore

named, to-wit
: '

'

Then follows the description of property the same

as the property described in judgment, a part of

plaintife's Exhibit No. 3.
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''Terms of Sale, cash."

Attached to said notice is affidavit of Curt W.
Miller, publisher of the Tempe Daily News, showing

the first publication of the foregoing notice on

April 22, 1931, and the last publication May 2, 1931.

25. Notice of hearing report of sale, signed by

M. L. Ollerton, filed May 6, 1931. Said notice of

hearing report of sale is as follows

:

"To Southwest Sand & Gravel Company, Arizona

Rock Products Company, J. A. Wellington,

Wheeler Engineering Company, W. P. Sims,

J. D. Halstead Lmnber Company, Allison Steel

Company, Pratt-Gilbert Hardware Company,

The O'Malley Liunber Company, TAKE NO-
TICE

That the undersigned, attorney for H. Douglass,

Receiver for the Arizona Rock Products Company,

will present for hearing and the approval of the

above entitled court the report of sale by said Re-

ceiver made in compliance with the decree of said

court entered on April 2nd, 1931, of the property

desf-ribed in said decree, in Division No. 2 of the

above entitled court on Monday, May 11th, 1931, at

1:30 o'clock in the afternoon of said day, or as soon

thereafter as he can be heard. A copy of the report

to be presented is attached hereto."

26. Objections of O'Malley Liunber Company, a

corporation, to confirmation of sale filed May 7,

1931, abstracted herein as plaintiff's Exhibit No. 13

in evidence.
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27. Order of Superior Court of Maricopa

County, Arizona, confirming sale, dated May 11,

1931, filed May 14, 1931, abstracted as a part of

plaintiff's Exhibit No. 3 in evidence. [190]

28. Receipt signed by H. Douglass, trustee in

bankiniptcy of Arizona Rock Products Co., a bank-

rupt, filed August 8, 1931. Said receipt is as fol-

lows :

''Phoenix, Arizona,

August 6th, 1931.

Received of H. Douglass, Receiver of the Arizona

Rock Products Company, a corporation, the follow-

ing described property of said corporation held by

him as such Receiver, viz:

Cash $1,971.44

Receiver's accts. rec 276.40

Corporation's accts. rec 778.79

1 Undei'wood typewriter

1 typewriter desk

3 tables

1 steel filing ca^hnet

Tempe Milling Company lease"

The Court. Recess until two o'clock.

After recess, the trial continued.
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WALTER S. WILSON

called by defendant, testified:

I am Clerk of the Superior Court of Maricopa

County and, as such, have custody and control of

the records of that court. I have produced the reg-

ister of civil actions of said Superior Court, No. 47,

which includes the entries in the register of actions

and fee book in said court in cause No. 32529. The

title of the case and all of the entries in the register

of actions in the case are:

'

'Number 32529, Southwest Sand and Gravel Com-

pany, a corporation, plaintiff, versus Arizona Rock

Products Company, J. A. Wellington, W. P. Sims,

Wheeler Engineering Company, a corporation, J.

D. Halstead Lumber Company, a corporation, J.

Doe, Richard Roe, Herbert Poe, Black Corporation,

and White Corporation, and BrowTi Corporation,

defendants. '

'

Q. Proceed.

A. "July 1, 1930, filed complaint.

July 1, issued summons.

July 1, by cash, ten dollars.

July 19, 1930, order assigned to division number
two.

July 19, filed bond.

July 19, filed a certificate of the appointment of

receiver.

July 19, filed order appointing H. Douglass as

receiver.

July 23, filed notice of hearing of petition.

July 23, filed petition of receiver to issue cer-

tificates.
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(Testimony of Walter S. Wilson.)

July 25, counsel stipulates to allow receiver to

pay current expenses and issue receiver's certifi-

cates.

July 28, order continued. [191]

July 29, ordered continued to nine a. m., July 30.

July 29, notice of hearing of petition.

July 30, order authorizing issuance of receiver's

certificates.

July 30, filed order to issue certificates.

August 7, 1930, order authorizing receiver to enter

into a contract with the Central Arizona Light and

Power Company.

September 3, filed receiver's inventory.

September 18, filed motion for judgment.

October 6, order setting for one-thirty p. m. Oc-

tober 6th.

October 6, order motion for judgment under ad-

visement and allowed five days for each side to sub-

mit authorities.

October 27, order motion for judgment denied.

December 4, filed motion to set and notice.

December 8, order set for January 17, 1931.

January 14, 1931, order setting vacated upon stip-

ulation.

January 14, filed stipulation.

March 4, 1931, filed order approving receiver's

report.

February 16, order hearing on petition for sale

continued until March 2d, order as prayed for

bringing in all general creditors.

March 2, order allowing and stipulating and ap-

proving account of receiver.
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(Testimony of Walter S. Wilson.)

March 19, filed supplemental account.

March 24, order allowing stipulation to be filed.

March 24, order for receiver to pay over to Dr.

Sims the smn of $5800, and the cause continued

to April 2, 1931.

March 24, filed stipulation.

April 20, filed and entered judgment.

April 20, by cash, ten dollars.

May 6, filed receiver's report of sale and notice of

hearing.

May 11, order confimiing the sale.

May 14, filed order confirming sale.

July 28, filed notice of hearing on final account

and report of receiver.

July 28, filed receiver's final report and petition

for discharge.

August 5, filed order approving account, etc.

July 19, 1930, filed stipulation.

July 19, by cash, five dollars.

August 2, 1930, filed separate answer of Arizona

Rock Products Company, a corporation.

August 2, by cash, five dollars.

August 7, filed petition for authority to enter

contract.

August 13, filed a stipulation.

August 18, filed a stipulation.

August 25, filed a stipulation.

August 27, filed amended answer of Arizona Rock
Products Company.

September 15, order cause assigned to Judge
Jenckes.
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(Testimony of Walter S. Wilson.)

October 6, order demurrer overruled."

Q. That was all in 1930?

A. All in 1930.

Q. All right.

A. "1931, January 20, filed petition to com-

promise claims H. Douglass.

January 2, filed order.

January 2, order allowing receiver to compromise.

January 10, filed second amended answer of Ari-

zona Rock Products Company, a corporation. [192]

Januaiy 21, filed answ^er and cross-complaint of

W. P. Sims.

January 21, by cash, F. H. Lyman, five dollars.

January 21, filed receiver's report.

January 21, filed notice of hearing.

February 2, filed exceptions to receiver's report

by Arizona Rock Products Company.

February 10, filed answer to defendant W. P.

Sims by Arizona Rock Products Company.

February 12, filed petition and notice of W. P.

Sims.

February 16, filed answer of J. D. Halstead Lum-
ber Company.

February 1(), by cash, Armstrong, Kramer, Mor-

rison and Roche, f\\e dollars.

February 16, filed reply of Arizona Rock Prod-

ucts Company.

February 17, filed motion to set and notice by

W. P. Sims.

February 19, filed amended report of receiver.

February 19, filed notice of hearing.
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(Testimony of Walter S. Wilson.)

February 2d, filed exhibit No. 1, two witnesses

sworn.

February 2d, order continued for further hear-

ing.

May 7, filed objection to confirmation of sale.

May 12, filed order to make parties defendant.

March 2d, filed complaint of inter-pleader.

March 2d, by cash, ten dollars.

March 2d, order cause set for trial March 21,

1931.

April 1, 1931, filed complaint of inter-pleader,

Pratt-Gilbert Hardware Company; by cash, G. S.

Cunningham, five dollars.

April 2d, order motion by C S. Cunningham for

Pratt-Gilbert Company asking that a previous order

be set aside is denied; two witnesses sworn; cross-

complainant filed in evidence exhibits one and two;

order for foreclosure of mortgage ; order for at-

torneys ' fees in the sum of one thousand dollars;

order allowing withdrawal of cross-complainant's

exhibit 3 for the purpose of preparing certified copy

which may be substituted.

April 2d, filed objections to payment.

April 6, filed complaint of inter-pleader.

May 25, filed petition for stay of proceedings.

May 26, filed order for stay.

August 4, ordei' allowing and settling accounts

of receiver.

August 8, filed receipt.

August 8, filed order discharging receiver.

1932, March 4, by cash to certified copy, $9.15.''
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(Testimony of Walter S. Wilson.)

Q. You have now read all of the entries in the

register of actions in this easel

A. Yes, in that case.

I have all the minute orders of the court in this

case and the books in which they are entered. All

the minute orders in the case are

:

"July 19, 1930, order cause transferred to Divi-

sion 2 of the Superior Court upon stipulation of

counsel.

July 25, 1930, counsel stipulate that there may
be an order granting leave to the receiver to issue

receiver's certificates in the siun of three thousand

dollars to pay current receivership expenses.

July 28, 1930, order hearing on petition for is-

suance of receiver's certificates continued to July

29, 1930.

July 29, 1930, order hearing continued until July

30, 1930, at nine a. m.

July 30, 1930, order authorizing issuance of re-

ceiver's certificates to the extent of three thousand

dollars. [193]

August 7, 1930, order authorizing receiver to en-

tei- into contract with Central Arizona Light and

Power Company for the furnishing of electricity to

be used in conducting the business of the receiver-

ship.

September 15, 1930, order assigning cause to

Judg(^ Jenckes.

October 6, 1930, order hearing on cause set for

one-thirty p. m. this date.
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(Testimony of Walter S. Wilson.)

October 27, 1930, order plaintiff's motion for

judgment on pleadings is denied.

December 8, 1930, order cause set for trial on

January 17, 1931, without a jury.

January 2, 1931, order authorizing receiver of

the Arizona Rock Products Company to enter into

an agreement between the creditors of the Lady Lu
Company and that Company.

January 14, 1931, order trial setting vacated upon

stipulation of counsel filed herein.

February 2, 1931, H. Douglass sworn, filed de-

fendant's exhibit 7, an account; W. L. Holzer sworn;

order matter continued for further hearing.

February 16, 1931, order hearing on j^etition for

order of sale continued until March 2, 1931 ; orders

prayed for bringing in all general creditors.

March 2, 1931, order allowing and settling and

approving account of receiver.

March 24, 1931, order allowing stipulation to be

filed ; order for receiver to pay over to Dr. Sims the

sum of $5800 and that the cause be continued to

April 2, 1931; Ljnich-Cannon Engineering Com-

pany being present by its manager, F. L. Holzer,

and consenting thereto, it is ordered they owe said

amount to the receiver.

April 2, 1931, order motion by G. S. Cunningham

for Pratt-Gilbert Company asking that previous

order be set aside is denied.

William P. Sims sw^orn.

Cross-complaint filed in evidence as exhibit 2,

mortgage.



276 W. P. Sims vs.

(Testimony of Walter S. Wilson.)

Virgil King sworn.

Cvoss-complaint filed in evidence exhibit 3.

Order for foreclosure of mortgage.

Order for attorneys' fees in the sum of one thou-

stand dollars.

Order allowing Avithdrawal of cross-complainant's

exhibit 3 for the purpose of preparing certified copy

which may be substituted.

May 11, 1931, order confirming sale.

August 4, 1931, order allowing and settling ac-

count of receiver."

H. DOUGLASS,

called by defendant for cross-examination under

statute, testified:

CROSS-EXAMINATION.

When I became receiver of the Arizona Rock

Products Company, I took possession of its plant

at Tempe. That plant generally consisted of a

plant for processing the sand and gravel for gen-

eral contracting purposes. There were two

crushers and a scalping screen which the sand and

rock ran over before it reached the crusher in order

to s(^parate the fine stuff that did not need to be

crushed [194] from that which did. The rock that

was crushed and the fine material were run over

screens from which it was placed in bins for market.

The only processing of this rock and sand was

bi'inging it from the river bed where it was in place
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into the screen we first put it over, and through

the crusher into the bins and washing it. To bring

it from the river to the screens, we used what is

called a drag scraper to convey it from the pits to a

car. When I went there, there were two or three

V-type buckets. I don't know their capacity; prob-

ably less than one-half a yard. I bought one new

three-quarters to take the place of the others. For

every three-quarters of a yard we brought to the

screen, this bucket had to go out where the plant

was located, from there to the point in the river

where the gravel and sand was in pits. There is

constant wear on that kind of machinery and con-

stant weai' on the screens over which the sand and

gravel is run. We elevated this material that went

through the screen, into the bins on conveyor belts

or buckets and there was constant wear on those, as

well as that which went through the crusher, and

which was elevated the same way. The only moneys

which I spent for maintenance or repairs of the

plant are shown in my reports.

Q. The life of that class of machinery in opera-

tion is very short, isn't it? It has to be constantly

replaced, buckets, pulleys, belting, jaws within the

crusher and all those things?

A. Time is not the measuring stick there. The

yardage is the measuring stick.

Q. In its operation all of that machinery wears

very rapidly as it comes in contact with the sand

and gravel, doesn't it?



278 W. P. Sims vs.

(Testimony of H. Douglass.)

A. Screens wear rapidly and crusher jaws wear

rapidly. They have to be renewed frequently.

Q. And the buckets that carry this material

wear out rather rapidly? [195]

A. Yes, we renew those.

Q. Was that a chain belt that carried it?

A. No.

Q. What kind was it?

A. That was rubber belting.

Q. Rubber belting that would be long enough

to reach from the plant to the bins?

A. No. There are two stages in that process.

One we draw up to a trap where it is deposited into

a skip and conducted up a short incline to another

bin and from there discharged on to the conveyor

belts to a set of screens, thence to the top of the

plant.

Q. Those beltings wear very rapidly?

A. No, I wouldn't say those beltings wear very

rapidly.

Q. Well, the life of them is only about ninety

24-operation shifts, isn't it, of the best belting you

can buy?

A. No, no.

Q. It will last longer than that?

A. My, yes.

Q. Was it new when you took it over?

A. That 1 couldn't say, how long that belting

had been in there.

Q. (by the COURT). Did you run three shifts

a day upon that work?
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A. No. No. We could not run but one shift.

Q. (by Mr. STOCKTON). Of how many hours

?

A. It varies. In cases of extreme need that

bridge contracting company, we ran a long time.

One period of time I believe we ran 36 hours, when

they were putting in one large core.

Q. In a continuous stretch?

A. In a continuous stretch.

Q. Now, you operated it continuously while you

were receiver until the bridge was completed, didn't

you? [196]

A. Yes, sir.

Q. You operated every part of that plant con-

tinuously until the contract was completed, except

when it might be broken down for repairs?

A. I operated the plant from eight to twelve

hours, but the drag equipment was ran practically

24 hours in order to provide for the plant to run

12 hours.

Q. In other words, your drag equipment had to

work approximately twice as long as the other

equipment ?

A. Yes.

A drag scraper is a bucket-like contrivance that

drags the material to a certain point. A conveyor

is a pail that carries it to another point of delivery.

During the time that I was there I replaced some

of what we call the "drag" equipment. I bought a

new Sherman scraj^er and bought some new screens

throughout. I bought new blocks, new cables, new
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chains and new buckets. I couldn't say definitely

how many blocks I bought. There were about four

blocks used there and I put on all new blocks when

I first went there. I replaced the wearing parts of

these blocks aftei*wards. I don't know how many

cables I replaced. I bought that by the roll and got

them as we needed them. It is a constant replacing

of the cables and their life is very short.

Q. These screens that you dump sand and gravel

over for separation, the life of those screens is very

limited ?

A. Depending upon the material in them.

Q. Yes. With the best material we can buy in

our screens they last a very short time, don't they?

A. Well, that Stoughten screen is still in good

condition.

Q. Then, you never replaced any screen while

you were there that separated the coarse from the

finer materials?

A. I didn't replace the scalping screen. I did

others.

Q. That scalping screen is the screen that first

separates the river run hand and gravel into its

largei- or smaller i)articles? [197]

A. Yes, sir.

Q. Then, when you come to running that through
th(> crushers, that maternal that was separated by
this scal])er screen, the larger parts went through
the crusher?

A. Yes.
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Q. And the part of the material that went

through the first crusher was carried through the

second as you lifted it up?

A. Yes.

Q. Now, did you replace the jaw^s of either of

those crushers!

A. Yes, sir.

Q. How many times?

A. I believe in the primary I put in two sets of

jaw plates.

Q. During the time you operated them?

A. Yes.

Q. How long before you ceased operating them

did you put in the last set?

A. Oh, I couldn't say that.

Q. A long time?

A. No, I don't imagine so.

Q. Well, the life of one of those jaw crashers is

only a month or two, say, when you ai-e running it

all day, isn't it?

A. No. Longer than that.

Q. You have had experience in that?

A. I have had a world of experience in that.

Q. What kind of jaw crushers did you buy that

will last longer than thirty days in twelve-hour a

day operation?

A. Well, we ran there, I guess, in the neighbor-

hood of—let me see—from probably the first of

August until, it must have been along in March
some time when our operations began to dwindle

off, was it not?
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The COURT.—The question was, ''What kind did

you buy?" [198]

The WITNESS.—I was trying to think. I put

in two sets, jaw sets. That is four or five months'

wear on each set. I bought American Manganese

plates which are the ordinary crusher jaw plates

that are used in hard material. They were new

plates. There might have been one set partially

worn. We used the plates we had at the Hunger

plant. T was superintendent at the Munger Rock

plant, before they ceased operation and I went over

and took charge of the Arizona Rock Products and

the Arizona Rock Products Company used jaw

plates which we had at the Munger rock plant. I

don't think the plates I took from there and used

actually belonged to the Arizona Sand and Gravel

Company. When I was superintending the Munger
plant, I was employed by the Munger Company, by

Charley Munger. I don't know that the sand and

gravel produced by the Munger plant was all

handled by the Arizona Sand and Rock Company
when I went with the Munger company. Later in

the life of the company, I believe it was. There was

a contract but I don't know that. I don't now re-

member the price I allowed for those jaws. I cannot

say whether I bought them all before January 1,

1931.

Q. All right. What other repair parts for those

crushers, if any, did you buy while you were operat-

ing there?
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A. It seems to me like I bought some toggle seats,

had them cast.

Q. Jaws are the principal parts that wear? All

the parts give you a good deal of necessary replace-

ments in those crushers?

A. No. Outside of the jaw plates, toggle plates

and check plates there is very little wear.

Q. Then, after it is crushed you have to carry it

up to your bins and re-separate it with another

screen up there?

A. Yes.

Q. That screen up on top where you get re-

separation wears faster than the scalper screen?

[199]

A. Yes.

Q. And the life of that screen up there is very

short ?

A. It depends on the yardage.

Q. On a 12-hour shift it lasts only about thirty

days?

A. No, that is wrong.

Q. That is not your experience?

A. No.

Q. How many screens did you replace up there ?

A. I replaced one set of screens on the upper
screens. That is all I remember.

Q. When did you do that?

A. Oh, I couldn't say the date of that.

Q. (by the COURT). Over how long a period of

operation ?
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A. Well, there was a set of screens on there, if

I remember rightly. After a period of about four

months I renewed the screens up there with a set of

high carbon screens and they are still up there, I

think.

Q. (by Mr. STOCKTON). Wasn't there an

extra set of screens there when you took it over?

A. No.

Q. The old conveyor belt, did you replace that?

A. No.

Q. That runs over a pulley that is set in a frame

that is constantly in use?

A. Yes, sir.

Q. Isn't it true in those joints where those pul-

leys roll there is constant wear there?

A. Oh, sure.

Q. Did you make any replacement of that?

A. No replacement was necessary for that.

Q. No replacement. In dollars and cents, to the

best of your recollection, what was the total expendi-

ture for replacements and repairs of that plant

while you were operating it? [200]

A. That is a rather large question.

Q. You do not know?

A. I really couldn't say, no. There was no prop-

erty belonging to this company that I know of which

came into my hands exce])t what I found at the

plant at Tempe and the leasehold from which I

processed sand and gravel, except the plant site.

The company had a plant site at another location,
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but I cannot tell you the exact location and I never

operated over there and never got any proceeds

from the other plant site. The money with which I

made the replacements came from the sale of the

material that was processed in the plant.

I am generally familiar with the cost of plants

such as I found there and took into my possession

as receiver. I believe I could put up a new plant of

the capacity and size of this one for approximately

ten or fifteen thousand dollars.

In operating this plant, I didn't have to make

any change in its general lay-out, but I ran it prac-

tically as it was and used what I found. There were

four timber bins there; probably 15 or 20 yards

capacity each. There were no storage bins to a

greater extent than that. As a rule I didn't have

anything to store. Lynch-Camion had a bin on the

other side and it was conveyed as fast as it was

made to their central mixing plant.

I have been trying, myself, to find out whose

machinery conveyed it. It seems a part of it was

Lynch-Cannon's and a part of it had been provided

by the Arizona Rock Products' and the belts, I be-

lieve, are put up by the Iiynch-Cannon. I am not

sure as to this, but there was a joint agreement

upon that proposition. TheiT nuist have been eight

or ten motors at the plant. I wouldn't say it to be a

fact that those eight or ten motors cost more than I

estimated the total plant could be replaced for new.

I wouldn't think so. I imagine those were mostlv
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second-hand motors. Some of the motors were very

small ones. Just one I used was a 50 horse power

motor, 1 think. It [201] seems to me the crusher

motor was a 50 horse power motor and I think a

U. S. motor. I don't know what the smallest motor

was. It nuist have been about half or a horse, or a

two-horse power, to run a little shaking screen.

The larger crusher was a 10 x 20 and the sec-

ondary I am not sure, but I think was 9 x 16. I

don't know what they cost new. Those crushers

were an old, old type.

As to the capacity of the plant per hour, I got out

of it possibly 200 yards a day. That would be a day

of 12 hours. I didn't get that all the time. On
good days I would probably get that much out of

it—that is, depending upon the size of gravel coming

in. H' much crushing had to be done, it would be

smaller. [202]

The (X)URT.—Is the validity of that proceeding

in the state coui't involved in this case?

Mr. STOCKTON.—By all means.

The COURT.—Who raises the question ^^ I

haven't seen a thing in the pleadings. You want to

attack the judgment?

Mr. STOCKTON.—I want to support it, and be-

fore this court can render a judgment against us it

must annul that.

The COURT.—Now, that is just the question.

That is the question that I propounded to Judge
Nealon this morning. Now, you have a decree of
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foreclosure and an order of sale and a confirmation

of the sale in the state court.

Mr. STOCKTON.—And the order for the pay-

ment of this money.

The COURT.—Now, so far as this proceeding is

concerned, that is just as final and conclusive as it

ever was ?

Mr. STOCKTON.—If it is, we have no business

here.

The COURT.—Nobody is questioning that.

Mr. STOCKTON.—Oh, yes, if your Honor please.

The COURT.—Where is it in the pleadings. I

have searched for it in vain.

Mr. STOCKTON.—They have filed a complaint

here in which the}^ alleged a payment on a certain

date.

The COURT.—They allege a payment on a cer-

tain date and claim it was a preference. In re-

sponse to that you plead a decree of the state court

foreclosing the mortgage and authorizing a sale,

and you contend that the payment that the plaintiff

has involved in this case was $5800 paid under order

of the state court. It is just a question of law

whether that constitutes a preference.

Mr. STOCKTON.—I think it is. They have in

this complaint alleged only the bare cold allegations

to state a cause of action for an unlawful prefer-

ence, seeking themselves to void unquestionably the

judgment of that court that determined this. Now,

they have [203] said nothing about it at all.

The COURT.—Are you seeking to do that ?



288 W. P. Siws vs.

(Testimony of H. Douglass.)

Mr. NEALON.—No, your Honor.

The COURT.—The only thing you seek is to ap-

ply the law to that judgment rendered within four

months of the adjudication—Is it four months?

Ml'. NEALON.—Within four months prior to the

adjudication. It is the order paying the $5800.

The COURT.—This Court cannot make any ordei*

upsetting that decree of the state court. It is just a

question of law^ for this court to determine whether

or not a payment of money by a debtor under an

order of court on a decree of foreclosure is a prefer-

ence.

Mr. NEALON.—Not a decree, a foreclosure, if

your Honor please. This $5800 payment is not in

the decree at all. It is paid by separate order before

the foreclosure, order in the geneT'al receivership

proceedings.

The (/OURT.—It was made in the procedings ?

Mr. STOCKTON.—And approved and an attack

of certain creditors repulsed in the decree.

The COURT.—It was made for the reason it was

represented to the Court that the property was
deteriorating in value. Was that the idea ?

Mr. STOCKTON.—I was not then in the case,

however, but it was represented by us that the

money he (the I'eceiver) had was the proceeds of

our mortgaged property and had been derived from
the sale of the property mortgaged to us and by the

using up of the mortgaged equipment.

The COURT.—Yes.
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Mr. STOCKTON.—Which the court found to be

a fact.

The COURT.—He gave you the order.

Mr. STOCKTON.—Yes. On the other hand, it

was represented, as these proceedings will show, by

Mr. Douglass and this Arizona Rock [204] Products

Company that the company was wholly solvent and

all they needed was time to operate it and pay it oft.

The COURT.—Now, so far as this proceeding is

concerned, I take it this Court will be justified under

the evidence in concluding that the state court had

jurisdiction to act, and when it made the order it

was acting within its jurisdiction, and there is noth-

ing in this record to impeach that question.

Mr. STOCKTON.—Well, of course, I sought this

morning to present that very question to your Honor

when you told me you were not going to decide it

now. That is why I went ahead with my evidence.

The COURT.—As I look at it, it is just a proposi-

tion of authority, whether or not this order which

the court had jurisdiction to make and the payment

made pursuant to that order constitutes a prefer-

ence.

Mr. STOCKTON.—I think that is true, but let

me make this suggestion to your Honor: Tret's for-

get the bankruptcy foi- a moment and view what

would be the situation. If there had been a receiver-

ship either in this court or in the state court where

mortgaged property had been used by the court's

receiver, where to a degree, at least, the property
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had been used up and exhausted, where the prop-

erty, the whole income was from mortgaged prop-

erty, and assume that this court should have found as

the state court did, that this money that the receiver

had came from using up the security, and supposing

then that a general creditor had challenged that, the

sole question presented would be whether or not that

money came from the using up of the mortgaged

property or whether the equities of the case justified

the payment.

The C/OURT.—We are going to assume here that

it did, that it was using up the property.

Mr. STOCKTON.—All right. We rest.

Mr. NEALON.—No, if your Honor please, the

record will not justify that. The record in the state

court will not justify that. [205]

Mr. STOCKTON.—We say it will.

Mr. NEALON.—It was from the operating

profits, not of this propei'ty alone, but all others

and other capital put in there.

The COURT.—I know, but the operation of the

proj^erty was destroying the value erf the mortgaged

property, and the state court so found.

Mr. NEALON.—No. I don't think you will find

that at all.

Mr. STOCKTON.—You bet it is in the judgment

introduced by you.

Mr. NEALON.—If your Honor please, you will

find when you get into it it does not sustain that at

all.
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REDIRECT EXAMINATION.

Objection of counsel for the defendant to each

question asked on redirect being sustained, the fol-

lowing proceedings occurred.

Mr. NEALON.—I have no further questions.

Mr. STOCKTON.—No questions.

Mr. STOCJKTON.—The defendant rests.

Mr. NEALON.—No rebuttal.

And now in furtherance of justice, and that right

may be done, the defendant, W. P. Sims, tenders

and presents the foregoing as his Bill of Exceptions

in this case, and prays that the same may be settled

and allowed and signed and sealed by the Court and

made a part of the record.

Dated, February 16th, 1935.

FRANK H. LYMAN,
HENDERSON STOCKTON,
EMMETT R. FEIGHNER,
ELI GORODEZKY,
Attorneys for Defendant. [206]

The foregoing bill of exceptions contains all of

the evidence introduced in this case, and correctly

shows the proceedings had, and is correct in all

respects, and is a true and complete bill of excep-

tions, and is hereby approved and allowed and made
a part of the record herein.
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It appearing to the court that either one or both

of the parties desire that certain testimony of wit-

nesses as the same appears in the foregoing bill of

exceptions in the exact words of the witnesses, and

it appearing necessary to a clear understanding of

such testimony,

IT IS ORDERED and DIRECTED that the

same so appear, and the insertion thereof in the

bill of exceptions is approved.

Dated, this 9th day of April, 1935.

F. C. JACOBS,

Judge of the United States District Court.

Received copy of the within Bill of Exceptions

this day of February, 1935.

THOMAS W. NEALON,
ALICE M. BIRDSALL,

Attorneys for Plaintiff.

Received copy Bill of Exceptions with corrections

and amendments this 9th day of April, 1935.

THOMAS W. NEALON,
ALICE M. BIRDSALL,

Attorneys for Plaintiff.

Proposed Bill of Exceptions filed Feb. 16, 1935.

J. Lee Baker, Clerk, United States District Court,

for the District of Aiizona. By George A. Hillier,

Deputy Clerk.

Bill of Exceptions filed Apr. 9, 1935. J. Lee

Baker, Clerk, United States District Court for the

District of Arizona. By George A. Hillier, Deputy

Clerk. [207]
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APRIL 1935 TERM AT PHOENIX

MINUTE ENTRY OF TUESDAY, APRIL 9, 1935

HONORABLE F. C. JACOBS, United States Dis-

trict Judge, Presiding.

L-887

H. DOUGLASS, Trustee in Bankruptcy of the

Estate of Arizona Rock Products Company, a

corporation,

Plaintiff,

vs.

W. P. SIMS,

Defendant.

It appearing to the Court that Defendant's Pro-

posed Bill of Exceptions, heretofore filed herein,

has been engrossed in accordance with the ruling

and Order of the Court, made and entered upon

consideration of the plaintiff's Proposed amend-

ments and objections thereto, and that said Bill of

Exceptions now contains all of the evidence intio-

duced in this case raising the issues set forth in

the appeal, and is correct,

IT IS ORDERED that the Bill of Exceptions be,

and the same is hereby approved, settled and al-

lowed. [208]
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PETITION FOR APPEAL.

To the HONORABLE F. C. JACOBS, United

States District Judge for the District of

Arizona

:

The defendant in the above entitled cause, W. P.

Sims, conceiving himself aggrieved by the judg-

ment entered on July 9, 1934 (or July 2, 1934), as

of July 2, 1934 (motion for new trial having been

denied by said Court October 1, 1934), by which

said judgment it is ordered, adjudged and decreed,

that the plaintiff, H. Douglass, as Trustee in Bank-

ruptcy of the Estate of Arizona Rock Products

Company, a corporation, bankrupt, do have and re-

cover of the defendant, W. P. Sims, the sum of

five thousand eight hundred dollars ($5800.00), to-

gether with interest thereon from the 4th day of

March, 1932, at the rate of 6 per cent per annum,

and his costs herein incurred in the sum of one

hundred eighteen and 35/100 dollars ($118.35), does

hereby appeal to the United States Circuit Court

of Appeals for the Ninth Circuit, under and ac-

cording to the laws of the United States in that

behalf made and provided, from said judgment and

files herewith an assignment of errors and prays

that this appeal be allowed and that citation upon

appeal issue as provided by law, and that an order

be made fixing the amount of supersedeas and cost

bond on appeal, and that upon W. P. Sims giving

and having approved by this Court, and filing here-

in such supersedeas and cost bond on appeal, con-
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ditioned that [209] if said W. P. Sims shall prose-

cute his appeal to effect and answer all damages

and costs, if he fails to make his plea good, then

the obligation to be void; else to remain in full

force and virtue, that all further proceedings in

this Court be suspended and stayed until the deter-

mination of this appeal in the United States Cir-

cuit Court of Appeals for the Ninth Circuit, and

that a transcript of the record, proceedings, and

documents upon which said judgment was made,

duly authenticated, be transmitted to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, sitting at San Francisco, California, within

said Circuit Court, as does the law and the rules

in such cases require.

Dated at Phoeniz, Arizona, this the first day of

October, 1934.

FRANK H. LYMAN,
HENDERSON STOCKTON,
EMMETT R. FEIGHNER,
ELI GORODEZKY,

Attorneys for Defendant.

Service of a copy of the above and foregoing-

Petition for Appeal is admitted this the first day of

October, 1934.

THOMAS W. NEALON,
Attorney for Plaintiff.

Filed Oct. 1, 1934. J. Lee Baker, Clerk United

States District Court for the District of Arizona.

By George A. Hillier, Deputy Clerk. [210]
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ASSIGNMENT OF ERRORS.

Comes now the defendant in the above entitled

action, W. P. Sims, and in connection Avith his ap-

peal herewith filed, makes it known that in the

record, proceedings and judgment appealed from,

manifest error has intei-vened to the prejudice of

W. P. Sims in these things, to-wit

:

I.

The Court erred in gi\dng, making, rendering and

entering judgment in favor of plaintiff and against

the defendant in the sum of Five Thousand Eight

Hundred Dollars ($5800.00), together with interest

thereon from the 4th day of March, 1932, at the

rate of six per cent j^er annum, and for One Hun-

dred Eighteen and 35/100 Dollars ($118.35) plain-

tiff ^s costs of suit, for the reason that the payment

of Five Thousand Eight Hundred Dollars

($5800.00) to the defendant was made by a state

court receiver under and pursuant to an order,

judgment and decree of the Superior Court of Mari-

copa County, State of Arizona, in an action therein

pending, wherein Southwest Sand & Gravel Com-
pany, a corporation, was plaintiff, and Arizona

Rock Products Comi)any, a corporation, this de-

fendant, W. P. Sims, and others, were defendants,

and in which said action more than four months
prior to the commencement of the bankruptcy pro-

ceedings in this Court said receiver had been ap-

pointed, and at all times since the appointment of

said receiver, and more [211] than four months
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prior to the commencement of said bankrui^tcy pro-

ceedings all of the property of the Arizona Rock

Products Company, a corporation, through said

receiver was in the custody of said Superior Court,

and the said order, judgment and decree in said

action in said Superior Court of Maricopa County,

State of Arizona, is conclusive and binding upon

this Court, and the payment of Five Thousand

Eight Himdred Dollars ($5800.00) made to defend-

ant thereunder is not preferential and camiot be

voided under the bankruptcy law as preferential

or otherwise.

II.

The Court erred in failing to give, make, render

and enter judgraent in favor of the defendant and

against the plaintiff, for the reason that the order,

judgment and decree of the Superior Court of Mari-

copa County, State of Arizona, in the case of South-

west Sand and Gravel Company, a corporation, vs.

Arizona Rock Products Company, a corporation,

this defendant, W. P. Sims, and others, is conclu-

sive and binding upon this Court, and that the pay-

ment in said case by a receiver duly appointed, who

had taken possession of the assets and property of

Arizona Rock Products Company, a corporation,

more than four months prior to the commencement

of bankruptcy proceedings in this Court jmrsuant

to the order, judgment and decree of the said Court

therein of Five Thousand Eight Hundred Dollars

($5800.00) to the defendant, W. P. Sims, did not

constitute a voidable preference under the bank-

ruptcy law.



298 W. P. Sims vs.

III.

The Court erred in giving, making, rendering and

entering judgment in favor of H. Douglas, Trus-

tee in Bankruptcy of the Estate of Arizona Rock

Products Company, a corporation, and against W.
P. Sims, for Five Thousand Eight Hundred Dol-

lars ($5800.00) and interest thereon from the 4th

day of March, 1932, at six per cent per annum, and

costs of suit in the sum of One [212] Hundred

Eighteen and 35/100 Dollars ($118.35) for the

reason that the uncontradicted evidence establishes

that the payment of Fifty-eight Hmidred Dollars

($5,800.00) to W. P. Sims was made pursuant to

an order of the Superior Court of Maricopa County,

State of Arizona, in a case wherein Southwest Sand

& Gravel Company, a corporation, was plaintiff,

and Arizona Rock Products Company, a corpora-

tion, W. P. Sims and others, were defendants, com-

menced and in which the receiver making said pay-

ment was appointed and had taken possession of

all of the assets and property of Arizona Rock

Products (Company, more than four months prior

to the filing of petition in bankruptcy and said pay-

ment of Five Thousand Eight Hundred Dollars

($5,800.00) was made from money derived from the

sale of property by said receiver (sand and gravel

after it was processed) upon which W. P. Sims

held a valid and subsisting niortgage executed long

prior to the commencement of said case in said

State Court and more than four months before the

commencement of bankruptcy proceedings in this

Court.
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IV.

The Court erred in giving, making, rendering and

entering judgment in favor of H. Douglas, Trus-

tee in Bankruptcy of the Estate of Arizona Rock

Products Company, a corporation, and against

W. P. Sims, for Five Thousand Eight Hundred Dol-

lars ($5,800.00) and interest thereon from the 4th

day of March, 1932, at six per cent per annum, and

costs of suit in the sum of One Hundred Eighteen

and 35/100 Dollars ($118.35) for the reason that

there was not any evidence establishing the ele-

ments of an unlawful or voidable preference or any

preference at all, resulting from the payment by

a receiver of Arizona Rock Products Company, a

corporation, appointed by the Superior Court of

Maricopa County, Arizona, to W. P. Sims, a mort-

gage secured creditor, of Fifty-eight Hundred Dol-

lars ($5800.00), pursuant to orders of said Court,

where said action in said State Court had been in-

stituted [213] and said receiver had been appointed

and had taken possession of all of the assets and

]3roperty of Arizona Rock Products Company, more

than four months before the institution of bank-

rujDtcy ]jroceedings against it in this Court.

And upon the foregoing assignment of errors and

upon the record in this cause defendant, W. P. Sims,

prays that the said judgment in this cause be re-

versed and set aside and that judgment be entered

in his favor against H. Douglas, Trustee in Bank-

ruptcy of the Estate of Arizona Rock Products

Company, a corporation.
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Dated, October 1st, 1934.

FRANK H. LYMAN,
HENDERSON STOCKTON,
EMMETT R. FEIGHNER,
ELI GORODEZKY,

Attorne3^s for Defendant.

Service of a copy of the above and foregoing As-

signment of Errors is admitted this the first day of

October, 1934.

THOMAS W. NEALON,
Attorney for Plaintiff.

Filed Oct. 1, 1934. J. Lee Baker, Clerk, United

States District Court for the District of Arizona.

By George A. Hillier, Deputy Clerk. [214]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
AMOUNT OF SUPERSEDEAS AND COST
P>OND ON APPEAI..

Upon Motion of Henderson Stockton, one of the

attoi-neys U^T defendant W. P. Sims, and upon filing

petition for a})peal and assignment of errors,

I^j^ IS HEREBY ORDERED that an appeal be

and hereby is allowed to the United States Circuit

(\)urt of Appeals for the Ninth Circuit from the

judgment in this cause made and entered July 9,

1934, (July 2, 1934) as of July 2, 1934, by which it

is ordered, adjudged and decreed that the jjlaintiff,

H. Douglas as Trustee in Bankruptcy of the Estate

oP Arizona Rock Products Company, a corporation,
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Bankrupt, do have and recover of the defendant, W.
P. Siins, the sum of Five Thousand Eight Hundred

Dollars ($5,800.00), together with interest thereon

from the 4th day of March, 1932, at the rate of six

per cent jier annum, and his costs herein incurred in

the smn of One Hundred Eighteen Dollars and

Thirty-five Cents ($118.35), and that a certified

transcript of record be forthwith by the Clerk of

this Court transmitted to said United States Cir-

cuit Court of Appeals for the Ninth Circuit in the

City of San Francisco, California, and

IT IS FURTHER ORDERED that $7500.00 be

and hereby is fixed as the amount of supersedeas

and cost bond on appeal; that upon defendant W.

P. Sims giving and having approved by this Court

and filing herein a supersedeas and cost bond on

appeal, conditioned that if the said W. P. Sims

shall prosecute his appeal to effect, and answer all.

damages and costs, [215] if he fail to make his plea

good, then the obligation to be void; else to remain

in full force and virtue, that all further proceedings

in this Court be and they are hereby suspended and

stayed mitil the determination of the appeal, herein

allowed, by the United States Circuit Court of Ap-

peals for the Ninth Circuit.

Done in open Court this the first day of October,

1934.

F. C. JACOBS,
United States District Judge.
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Service of a co^jy of Order Allowing Appeal and

Fixing Amount of Supersedeas and Cost Bond on

Ajjpeal admitted this the first day of October, 1934.

THOMAS W. NEALON,
Attorney for Plaintiff.

Filed Oct. 1, 1934. J. Lee Baker, Clerk, United

States District Court for the District of Arizona.

By George A. Hillier, Deputy Clerk. [216]

[Title of Court and Cause.]

SUPERSEDEAS AND COST BOND
ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
That we, W. P. Sims, as Principal, and W. J. R.

Sims and Helena Sims, and Mary F. Sims, all of

Phoenix, Arizona, as Sureties, are held and firmly

bound unto H. Douglas, Trustee in Bankruptcy of

the Estate of Arizona Rock Products Company, a

corporation, in the full and just sum of Seven thou-

sand five hundred ($7500.00) Dollars to be paid to

the said H. Douglas, Trustee in Bankruptcy of the

Estate of Arizona Rock Products Company, a cor-

poration, his lawful successors and assigns, to which

payment, well and truly to be made, we bind our-

selves, our heirs, executors and administrators,

jointly and severally by these presents.

Seah^d with our seals and dated this the first day

of October, 1934.

WHEREAS, lately, at the April, 1934, term of

the District Court of the United States, in and for
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the District of Arizona, in a suit pending in said

Court between H. Douglas, Trustee in Bankruptcy

of the Estate of Arizona Rock Products Company,

a corporation, plaintiff, and W. P. Sims, defendant,

a judgment was rendered against said W. P. Sims,

at the April, 1934, term of said Court, and the said

W. P. Sims has petitioned for and been allowed by

the District Court of the United States in and for

the District of [217] Arizona, and the Honorable

Fred C. Jacobs, a Judge thereof, an appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit, and a citation has been issued di-

rected to the said H. Douglas, Trustee in Bank-

ruptcy of the Estate of Arizona Rock Products

(/onipany, a corporation, citing him to appear in the

United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California, within

thirty days from and after the date of such citation.

Now, the condition of the above obligation is such

that if the said W. P. Sims shall prosecute his

appeal to effect, and answer all damages and costs,

if he fails to make his plea good then the above

obligation to be void ; else to remain in full force and

virtue.

W. P. SIMS,

Principal.

W. J. R. SIMS,

Surety.

HELENA SIMS,

Surety.

MARY F. SIMS,

Surety.
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STATE OF ARIZONA,
COUNTY OF MARICOPA.—ss.

Execution of the above and foregoing Super-

sedeas and Cost Bond on Appeal was acknowledged

before me this the first day of October, 1934, by

W. P. Sims, W. J. R. Sims, Helena Sims and Mary

F. Sims.

(Seal) MADGE L. CARPENTER,
Notary Public in and for Maricopa County,

Arizona.

My Commission expires March 21, 1938. [218]

STATE OF ARIZONA,
COUNTY OF MARICOPA.—ss.

W. J. R. Sims and Helena Sims, being upon their

oaths severally duly sworn, depose and say: That

they are husband and wife; that they are residents

and freeholders within the County of Maricopa,

State of Arizona and the Federal District of Ari-

zona; that they are worth the amount specified in

the above and foregoing Supei'sedeas and Cost Bond

on Appeal, over and above all their just debts and

liabilities, exclusive of property exempt from exe-

cution.

W. J. R. SIMS,

HELENA SIMS.

Subscribed and sworn to before me this the first

day of October, 1934.

(Seal) MADGE L. CARPENTER,
Notary Public in and for Maricopa County,

Arizona.

My Commission expires March 21, 1938.
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STATE OF ARIZONA,
COUNTY OF ^lARICOPA.—ss.

Mary F. Sims, being upon her oath first duly

sworn, deposes and says: That she is the wife of

W. P. Siins; that she is a resident and freeholder

within Maricopa County, State of Arizona, and the

Federal District of Ai'izona; that she is worth, of

her sole and separate property, the amount specified

in the above and foregoing Supersedeas and Cost

Bond on Appeal, above all her debts and liabilities,

exclusive of property exempt from execution.

MARY F. SIMS.

Subscribed and sworn to before me this the first

day of October, 1934.

(Seal) MADGE L. CARPENTER,
Notary Public in and for Maricopa County,

Arizona.

My Conunission expires March 21, 1938. [219]

W. J. R. Sims and Helena Sims, husband and

wife, as Sureties, on October 1, 1934, justified before

the undersigned United States District J udge, in the

sum of the amomit of the above and foregoing

Supersedeas and Cost Bond on Appeal.

Mary F. Sims, as Surety of her sole and separate

property, on October 1, 1934, justified before the

undersigned United States District Judge, in the

smn of the amount of the above and foregoing

Supersedeas and Cost Bond on Appeal.

F. C. JACOBS,
United States District Judge.
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The above and foregoing Supersedeas and Cost

Bond on Appeal is approved this the first day of

October, 1934, by

F. C. JACOBS,
United States District Judge.

Service of a copy of the above and foregoing

Supersedeas and Cost Bond on Appeal is admitted

this the first day of October, 1934.

THOMAS W. NEALON,
Attorney for Plaintiff.

Filed Oct. 1, 1934. J. Lee Baker, Clerk, United

States District Court for the District of Arizona.

By George A. Hillier, Deputy Clerk. [220]

OCTOBER 1934 TERM AT PHOENIX
MINUTE ENTRY

OF MONDAY, OCTOBER 1, 1934.

HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

[Title of Court and Cause.]

Henderson Stockton, Esquire, of counsel for De-

fendant, now presents Supersedeas and Cost Bond
on Appeal, with W. J. R. Sims, Helena Sims, and

Mary F. Sims, as sureties thereon, executed on the

1st day of October, 1934, in the sum of Seven Thou-

sand Five Hmidred Dollars ($7,500.00) ; said sure-

ties are now examined and found by the Court to

be qualified, and
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IT IS ORDERED that said Supersedeas and

Cost Bond on Appeal be and the same is hereby

accepted and approved. [221]

[Title of Court and Cause.]

PRAECIPE INDICATING PORTIONS OF
THE RECORD TO BE INCORPORATED
IN THE TRANSCRIPT.

To the Clerk of the District Court of the United

States for the District of Arizona

:

W. P. Sims, defendant and appellant, files this

his praecipe and indicates the portion of the record

to be incorporated in the Transcript, as follows

:

1. Plaintiff's Complaint for Recovery of

$5800.00 Alleged Unlawful Preference to Creditor

—

filed August 4, 1932.

2. Defendant's Demurrer to Plaintiff's Com-

])laint—filed September 9, 1932.

3. Defendant's Motion to Make More Definite

and Certain Plaintiff's Complaint—^filed September

9, 1932.

4. Defendant's Answer to Plaintiff's Complaint

—filed September 28, 1932.

5. Judgment herein.

6. Defendant's Motion for New Trial—filed July

23, 1934.

7. Plaintiff's Motion to Strike Defendant's Mo-

tion for New Trial—filed July 24, 1934.

8. Petition for Appeal—filed October 1, 1934.
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9. Assignment of Errors—filed October 1, 1934.

10. Order Allowing Appeal and Fixing Amount

of Supersedeas and Cost Bond on Appeal—filed

October 1, 1934.

11. Citation on Appeal—filed October 1, 1934.

12. Supersedeas and Cost Bond on Appeal—filed

October 1, 1934. [222]

13. Order Extending April 1934 Term of Fed-

eral Court—filed October 1, 1934.

14. Order Extending April 1934 Term of Fed-

eral Court—filed November 26, 1934.

15. Stipulation for Order Extending Time to

Docket Record—filed November 26, 1934.

16. Order Extending Time to Docket Appeal

—

filed November 27, 1934.

17. All Minute Entries Herein.

18. Bill of Exceptions when settled and approved

by the Court and made a part of the record.

19. Certificate of the United States District

Judge to Bill of Exceptions and Order Approving

Sett] in ii: and Allowing and Making the Same a part

of the Record herein.

20. This Praecipe.

FRANK H. LYMAN,
HENDERSON STOCKTON,
EMMETT R. FEIGHNER,
ELI GORODEZKY,

Attorneys for Defendant and Appellant.
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Received service of copy of the above and fore-

going Praecipe this the 20th day of December, 1934.

THOMAS W. NEALON,
ALICE M. BIRDSALL,

Attorneys for Plaintiff and Appellee.

Filed Dec. 20, 1934. J. Lee Baker, Clerk, United

States District Court for the District of Arizona.

By Fred L. Mussey, Deputy Clerk. [223]

[Title of Court and Cause.]

SUPPLEMENTAL PRAECIPE INDICATING
PORTIONS OF THE RECORD TO BE
INCORPORATED IN THE TRANSCRIPT
NOT INCLUDED IN PRAECIPE FILED
DECEMBER 20, 1934.

To the Clerk of the District Court of the United

States, for the District of Arizona

:

W. P. Sims, defendant and appellant, files this

his supplemental praecipe and indicates the portions

of the record to be incorporated in the transcript in

addition to the portions of the record indicated in

praecipe filed December 20, 1934, as follows

:

1. Stipulation that an order may be entered ex-

tending time for docketing appeal; extendiug April

1934 term ; and extending time within which to pre-

pare draft of bill of exceptions, serve and file and

have same settled, allowed or approved; all to and

including the 6th day of March, 1935. Filed Janu-

ary 3, 1935.
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2. Order extending AjDril 1934 term to and in-

cluding March 6, 1935. Filed January 3, 1935.

3. Order extending time within which to pre-

pare, serve, file and have settled, allowed or ap-

proved, bill of exceptions, to and including March 6,

1935. Filed January 3, 1935.

4. Order extending time to docket appeal, to and

including March 6, 1935. Filed January 3, 1935.

5. Notice of lodgment of proposed bill of excep-

tions and of time and place when court or judge will

be asked to approve same. Filed February 16, 1935.

6. Stipulation for extension of time, (extening

plaintiff and appellee's time to serve and file amend-

ments to draft of bill of exceptions, etc; extend-

[224] ing time for docketing appeal ; extending time

for settling, allowing and approving bill of excep-

tions; and extending April 1934 term of Federal

Court). Filed February 25, 1935.

7. Order extending April 1934 Term of Federal

Court, to and including May 1, 1935. Filed Febru-

ary 25, 1935.

8. Order extending time for preparation of draft

of bill of exceptions, serving and filing same, and

obtaining settlement, allowance or approval thereof,

to and including the 22nd day of April, 1935. Filed

February 25, 1935.

9. Order extending plaintiff and appellee's time

for serving and filing amendments to draft of bill

of exceptions, and time for presenting same to court
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or judge for approval, to and including the 1st day

of April, 1935. Filed February 25, 1935.

10. Order extending time to docket appeal, to

and including May 1, 1935.

11. This supplemental praecipe.

FRANK H. LYMAN,
HENDERSON STOCKTON,
EMMETT R. FEIGHNER,
ELI aORODEZKY,

Attorneys for Defendant

and Appellant.

Received sei^vice of a copy of the above and fore-

going supplemental praecipe this 10th day of April,

1935.

The portions of the record indicated in said sup-

plemental praecipe are all that are deemed by plain-

tiff and appellee necessary to be included in the

transcript.

THOMAS W. NEALON,
ALICE M. BIRDSALL,

Attorneys for Plaintiff

and Appellee.

Filed Apr. 12, 1935. J. Lee Baker, Clerk United

States District Court for the District of Arizona.

By George A. Hillier, Deputy Clerk. [225]
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[Title of Court and Cause.]

STIPULATION FOR ORDER EXTENDING
TIME TO DOCKET RECORD.

IT IS STIPULATED by and between the parties

to the action above entitled and numbered, through

their respective counsel, that an order may be

entered extending the time for docketing the appeal

in the above entitled and numbered cause, until the

10th day of January, 1935.

THOMAS W. NEALON,
Attorney for H. Douglass, Tmstee in Bank-

ruptcy of the Estate of Arizona Rock

Products Company, a corporation.

FRANK H. LYMAN,
HENDERSON STOCKTON,

Attorneys for W. P. Sims.

Filed Nov. 26, 1934. J. Lee Baker, Cleik, United

States District Court for the Distirct of Arizona.

By Fred L. Mussey, Deputy Clerk. [226]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO
DOCKET APPEAL.

Pursuant to the stipulation heretofore filed in

this case, it is hereby ordered that the time for

docketing the appeal in the above entitled and
miiiibered cause be, and the same is hereby ex-

tended to and inchuling the 10th day of January,

1935. Dated Nov. 27, 1934.

F. C. JACOBS,
United States District Judare.
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Filed Nov. 27, 1934. J. Lee Baker, Clerk, United

States District Court for the District of Arizona.

By Fred L. Mussey, Deputy Clerk. [227]

[Title of Court and Cause.]

STIPULATION FOR EXTENSION OF TERM,
OF TIME TO FILE B/E AND OF TIME
TO DOCKET RECORD.

IT IS STIPULATED by and between the par-

ties to the action above entitled and numbered,

through their respective counsel

:

1. That an order may be entered extending the

time for docketing the appeal in the above entitled

and numbered action to and including the 6th day

of March, 1935.

2. That an oi-der may be entered extending the

April 1934 term of Federal Court to and including

the 6th day of March, 1935.

3. That an order may be entered extending the

time of W. P. Sims, within which to prepare draft

of Bill of Exceptions, serve and file and have same

settled, allowed oi* approved, to and including the

6th day of March, 1935.

THOMAS W. NEALON,
ALICE M. BIRDSALL,

Attorneys for H. Douglass, Trustee in Bank-

ruptcy of the Estate of Arizona Rock
Products Company, a corporation.

FRANK H. LYMAN,
HENDERSON STOCKTON,

Attorneys for W. P. Sims.
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Filed Jan. 3, 1935. J. I.ee Baker, Clerk, United

States Distiict Coui-t for the District of Arizona.

By Fred L. Mussey, Deputy Clerk. [228]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO
DOCKET APPEAL.

Pursuant to sti^julation heretofore filed in this

cause,

IT IS HEREBY ORDERED that the time for

docketing the appeal in the above entitled and num-

bered cause be and the same is hereby extended to

and including the 6th day of March, 1935.

Done in Open (yourt this 3rd day of Jamiary,

1935.

F. C. JACOBS,
United States District Judge.

Filed Jan. 3, 1935. J. Lee Baker, Clerk, United

States District Court for the District of Arizona.

By Fred L. Mussey, Deputy Clerk. [229]
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[Title of Court and Cause.]

STIPULATION FOR EXTENSION OF TIME.

IT IS STIPULATED by and between H. Doug-

lass, trustee in bankruptcy of the estate of Arizona

Rock Products Company, a corporation, plaintiff

and appellee, and W. P. Sims, defendant and appel-

lant, that an order may be entered extending plain-

tiff's and appellee's time to serve and file amend-

ments to draft of bill of exceptions lodged by de-

fendant and appellant with the clerk of the above

entitled court, to and including the 1st day of April,

1935, and that the said draft of bill of exceptions

will not be presented to the court or judge with a

request to approve the same until after appellee has

served and filed amendments to said di'aft of bill of

exceptions, or the time within which appellee may
so serve and file amendments, has expired in accor-

dance herewith.

It is further stipulated, that the time for docket-

ing the appeal in the above entitled and numbered

cause may be by order of the court extended to and

including the 1st day of May, 1935.

It is further stipulated that the time within which

bill of exceptions may be settled, allowed and ap-

proved, may by order of the court be extended to

and including April 22, 1935.

It is further stipulated, that the April 1934 term

of the Federal Court may by order of the court be

extended to and [230] including the 1st day of May,

1935, for the purpose of the presentation and filing,
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settlement, allowance or approval of bill of excep-

tions, and for the purpose of making any and all

motions, and of taking any actions which must be

made or taken within the April 1934 term of the

court, at which judgment in the above entitled action

was entered.

THOMAS W. NEALON,
ALICE M. BIRDSALL,

Attorneys for Plaintiff

and Appellee.

FRANK H. LYMAN,
HENDERSON STOCKTON,

Attorneys for Defendant

and Appellant.

Filed Feb. 25, 1935. J. Lee Baker, Clerk, United

States District Court for the District of Arizona.

By Fred L. Mussey, Deputy Clerk. [231]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO
DOCKET APPEAL.

Pursuant to stipulation heretofore filed in this

cause,

IT IS HEREBY ORDERED that the time for

docketing the appeal in the above entitled and num-

bered cause be, and the same is hereby extended to

and including the 1st day of May, 1935.
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Done in open court this 25th day of February,

1935.

F. C. JACOBS,
United States District Judge.

Filed Feb. 25, 1935. J. Lee Baker, Clerk, United

States District Court for the District of Arizona.

By Fred L. Mussey, Deputy Clerk. [232]

[Title of Court and Cause.]

UNITED STATES OF AMERICA,
District of Arizona.—ss.

I, J. Lee Baker, Clerk of the United States Dis-

trict Court for the District of Arizona, do hereby

certify that I am the custodian of the records,

papers and files of the said Court, including the

records, papers and files in the case of H. Douglass,

Trustee in Bankruptcy of the Estate of Arizona

Rock Products Company, a corporation. Plaintiff,

versus W. P. Sims, Defendant, numbered L-887-

Phoenix, on the docket of said Court.

I further certify that the attached pages, num-

bered 1 to 236 inclusive, contain a full, true and

correct transcript of the proceedings of said cause

and all the papers filed therein, together with the

endorsements of filing thereon, called for and des-

ignated in the praecipe filed in said cause and made
a part of the transcript attached hereto, as the same

appear from the originals of record and on file in

my office as such Clerk, in the City of Phoenix,

State and District aforesaid.
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I further certify that the Clerk's fee for pre-

paring and certifying to this said transcript of

record amounts to the sum of $39.90 and that said

sum has been paid to me by counsel for the appel-

lant.

J further certify that the original citation issued

in the said cause is hereto attached and made a

part of this record.

WITNESS my hand and the Seal of the said

Court this 17th day of April, 1935.

[Seal] J. LEE BAKER,
Clerk. [233]

[Title of Court and Cause.]

CITATION ON APPEAL.

THE PRESIDENT OF THE UNITED STATES
OF AMERICA:

To H. Douglass, Trustee in Jiankruptcy of the

Estate of Arizona Rock Products Company,

a (toi-poration, (IREETINO:

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit, at San Francisco, Cali-

fornia, within thirty days from and after the date

of this citation, pursuant to an ordei' allowing an

appeal, duly made, entered and filed in the office of

the above named District Court on the first day

of October, 1934, which said appeal is from the

judgment of said District Court in the above num-

bered and entitled case, made and entered on the
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9th day of July, 1934 (July 2n(i, 1934) as of July

2, 1934, ordering, adjudging and decreeing that

the plaintiff, H. Douglas, as Trustee in Bankruptcy

of the Estate of Arizona Rock Products Company,

a corporation, bankrupt, do have and recover of

the defendant W. P. Sims the sum of Fifty-eight

Hundred Dollars ($5800.00), together with interest

thereon from the 4th day of March, 1932, at the

rate of 6 per cent per annum, and his costs herein

incurred in the sum of One Hundred Eighteen and

35/100 Dollars ($118.35), to show cause, if any

there be, why said judgment should not be reversed

and set aside, and why speedy justice should not be

done to the parties in that behalf. [234]

WITNESS, the Honorable F. C. Jacobs, United

States District Judge for the District of Arizona,

this, the first day of October, 1934, and of the In-

dependence of the United States the one hundred

fifty-ninth.

Dated this the first day of October, 1934.

[Seal] F. C. JACOBS,
United States District Judge.

Service of Citation on Appeal is acknowledged

this the first day of October, 1934.

THOMAS W. NEALON,
Attorney for Plaintiff. [235]
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Filed April 20, 1935.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


